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MR. JUSTICE WOODBURY:.' 


Tne nothingness of this our mortal state is a lesson 
perpetually taught, and perpetually forgotten. Poetry has 
exhausted all conceivable emblems of frailty in varied illus- 
trations of the fleeting life of man; a flower cut down and 
withered, before its noon has passed, a shade, a breath, a 
tale that is told. Sober history is full of facts as pertinent 
to this view, and quite as startling, as any thing that fancy 
has drawn from her inexhaustible storehouse. Alexander,— 
the festive cup dashed from his hands, while he exults that 
Europe is at last avenged on Asia ; Caesar, stumbling at the 
threshold of his empire, just as he steps boldly forward to 
the mightiest task ever undertaken by man, the organiza- 
tion of a new political world, out of the chaotic ruins of 
past impracticabilities; Chatham, whose warning voice is 
suddenly quenched, while amidst the assembled nobility of 
Britain, he deprecates the dismemberment of his native 
realm; these, and the innumerable host of the departed 
great, exemplify the melancholy theme. Philosophy never 
tires of contemplating these edifying contrasts. The royal 
moralist, as he reflected on them, summed up the wisdom 
of his times in one disheartening apothegm, “ Vanity of 
vanities, all is vanity!” but the Christian sage, gathering 
consolation from adversity, and divine instruction from 
God’s chastisements, repeats the prayer of an earlier faith, 





1 This article is taken, by permission, from the manuscript of the Eulogy 
delivered by the Hon. Robert Rantoul, Jr., before the city government ot 
Portsmouth, on the 16th October last. 
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So teach us to number our days, that we may apply our 
hearts unto wisdom.” 

These admonitions, enforced as they are daily by the 
happening to some among us of that event which, sooner 
or later, happeneth alike to all, are drowned, nevertheless, 
in the turmoil of the busy world. It is only the louder 
call that awakens our attention, when death has struck 
some shining mark, and compels us to pause, and ponder 
on the transitory tenure of our earthly existence. Then it 
is that, comparing the brief and hurried passage of man, 
over the stage on which he acts, well or ill, his appointed 
part, with the apparent stability and permanent duration of 
material nature around him, we echo back the universal, 
never-ceasing wail of all past generations, from the remot- 
est antiquity, “ Surely the days of man are few and full of 
trouble.” 

A sentiment common to our race must be founded in our 
nature. Doubtless it springs from instincts implanted iu us 
for the wisest purposes. Doubtless it ought not to be erad- 
icated, and hardly to be weakened, even if it were in the 
power of a stern and stoical philosophy that it should be. 
Doubtless the expression in which this sentiment manifests 
itself, is just and true; but it is a partial expression, and 
far, very far indeed, from the truest, most just, completest 
idea of man’s mission and destiny here on earth. 

Life is not short that answers life’s great end. Between 
the eternity that preceded him, and the eternity that is to 
follow him, a little portion of time is severed, and allotted 
to man. Measured by comparison with the infinitude of 
ages before and after, how insignificant; measured by the 
opportunities which it includes, and the responsibilities 
which it involves, how ample. Looking upward to the 
throne of God, from whence he springs; looking downward 
into that abyss of annihilation, into which he feels that he 
cannot sink forever, he recognizes in whose image he is 
created, and claims that his being shall partake of the eter- 
nity of its Author. He realizes also the position and pur- 
pose of his existence in the universe of which he composes 
a part; that there is a work to be done, a work for him to 
do; and if he performs worthily the work worthy to be 
done, which falls within his reach of talent, and his ap- 
propriate sphere of duty, his life is long enough, end when 
it may ; and neither he, nor those who love him, should 
repine, but rather rejoice, when he receives at last the bene- 
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diction, “‘ Well done, good and faithful servant, enter thou 
into the joy of thy Lord.” 

The eminent statesman and jurist, whose loss has brought 
us together this day, though not old in the number of his 
years, may be truly deemed to have lived much. From 
his childhood, to his last illness, no day, it might almost be 
said no hour, was without its task. The maxim of the first 
and greatest Roman emperor, “ Think nothing done while 
aught remains to do ;” the exhortation of the Hebrew mon- 
arch, “‘ Whatsoever thy hand findeth to do, do it with all thy 
might, for there is no work or labor or device in the grave, 
whither thou goest,” seemed to be forever sounding in his 
ears, and urging him on to the indefatigable discharge of 
all that devolved upon him. In unwearied devotion to the 
fulfilment of every known obligation, never have | known, 
heard, or read of any man that surpassed, scarcely of any 
that has equalled him. The history, character, and influ- 
ence on the world, of one so constituted, and so governing 
and conducting his faculties, furnish a fruitful occasion for 
interesting commentary, and a most instructive subject for 
our deliberate consideration. 

Levi Woopsury was born at F'rancestown, New Hamp- 
shire, on the twenty-second of December, 1789. He was 
of the oldest Massachusetts stock, being descended from 
John Woodbury, who emigrated from Somersetshire, in 
England, in the year 1624, and was one of the original set- 
tlers of the town of Beverly, where the family are still 
numerous. He was an energetic, faithful, and worthy 
founder of the Bay State Colony, in which he preceded 
both Winthrop and Endicott, and in whose transactions he 
took an active part long after their arrival. ‘The Hon. Peter 
Woodbury, father of Levi Woodbury, removed from Beverly 
to New Hampshire, in 1773. From this Puritan ancestry 
he inherited the robust Saxon constitution, and solid quali- 
ties, both of mind and body, which characterize all the 
members of this extensive family, now scattered through 
many different towns of Massachusetts and New Hamp- 
shire. 

Levi Woodbury entered Dartmouth College, Hanover, 
New Hampshire, in October, 1805, and was distinguished, 
during his connection with that institution, by the intensity 
and constancy of his application to the prescribed course 
of study. He was greduated with honor, in 1809, and, in 
September of the same year, he joined the celebrated Law 
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School of Judges Reeves and Gould, at Litchfield, Connecti- 
cut, where, with an ardor never intermitted or relaxed, 
he pursued his legal education upon a scale and plan re- 
markably liberal, for the period at which it was adopted. 
He completed his professional preparation at Boston, Exeter, 
and Francestown; and in September, 1812, commenced 
the practice of the law in his native village. He soon at- 
tained a high rank at the bar, and, as a natural consequence, 
commanded an extensive, and constantly increasing busi- 
ness as an advocate, as well as an attorney. 

The circumstances which preceded and accompanied the 
declaration of war between the United States and Great 
Britain, now agitated profoundly the public mind, through 
every section of the country. He embraced, with the 
enthusiasm of an honest and deep conviction, as his father 
had done from the time of the first division on national 
grounds, the general system of views, characteristic of the 
political connection, then and ever since that time styled 
the democratic party. Into their cause he threw his whole 
soul; and the people of his native State, ever ready to 
appreciate active talent and efficient zeal, soon begun to 
reckon him among their leaders in the contest. His first 
public service in any official capacity, was upon his ap- 
pointment as Secretary to the Senate of New Hampshire, in 
June, 1816. In December, of the same year, he received 
the commission of Judge of the Superior Court of New 
Hampshire, and the wisdom of his appointment was con- 
firmed by the admirable manner in which he filled the 
various functions of that character, and supplied the want 
of long experience at that early age, by the inherent force 
of his abilities, and habits of application. 

It was the remark of one who knew him well, that “In 
the discharge of the arduous and responsible duties of the 
station, he evinced the most estimable qualifications of a 
Judge ; diligence, firmness, patience, and good temper. His 
familiarity with legal principles, and reach of mind, com- 
bined with his suavity of manners and moral courage, 
enabled him to conduct jury trials with great satisfaction to 
the public; while his judicial opinions showed great re- 
search, and accurate discrimination.” 

In June, 1S19, he was married to Elizabeth W. Clapp, 
daughter of Hon. Asa Clapp, of Portland, Maine, and took 
up his residence in Portsmouth, which he ever afterwards 
regarded as his home. 
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In March, 1823, he was elected Governor of New Hamp- 
shire ; and in that post, he gave good earnest of that ad- 
ministrative genius, destined to be so beneficially manifested 
in more conspicuous stations, and a wider sphere of useful- 
ness. 

He was chosen in 1825 to represent Portsmouth, in the 
Legislature of the State, and immediately upon his entrance 
into the House, he was elected Speaker of that body, though 
he had never before held a seat in any deliberative assembly. 
He presided with urbanity, tact and impartiality, and met, 
and overcame, without embarrassment, all the emergencies 
of that onerous office. 

Already therefore had he exhibited, in the successful 
conduct of such various trusts, not merely uncommon 
strength, but also a wonderful versatility of intellect. He 
shrunk from no effort, he avoided no responsibility, and he 
was found and acknowledged, not by partial friends only, 
but by rivals and opponents, to be equal to all. Young as 
he yet was, yet with an observation keen and ever awake, 
and a memory peculiarly accurate and retentive, he had 
amassed no ordinary store of useful information, and gath- 
ered rich harvests of experience. Much as he had _ per- 
formed in the service of his native State, firmly as he had 
established a reputation not unenviable and wide spread, 
thoroughly as he had exercised and mastered his own pow- 
ers of investigation, persuasion, conviction, decision and 
action, his whole life hitherto had been one continued pre- 
liminary discipline, qualifying him to enter on a broader 
field, and to influence and direct the more extended and 
complicated interests of millions of his fellow-men. 

Let us cast back our eyes for a moment, to the forming 
period of his public character. ‘Through what an ordeal 
must young ambition pass! Consider who they were that 
fixed the standard of talent at the New Hampshire bar in 
the first quarter of the nineteenth century. ‘There were 
giants in the land in those days. It was customary for the 
advocates, whose professional aid was in most request at 
that time, to attend the Courts from county to county 
through the State, as the leading barristers ride the circuit 
in England. Every important trial was a tournament, in 
which these established celebrities were matched against 
each other, or against any rash adventurer who dared to 
enter the lists with them. In the ratio of her population, 
New Hampshire has contributed more mental and more 
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moral strength to the bar, to the senate, and to the cabinet 
of the country, than any other State in the Union, and 
that was the season of her intellectual greatness. Ichabod 
Bartlett, the Randolph of the North, the brilliant flashes of 
whose wit, keen sarcasm, and pungent irony gave life and 
spirit to the dry juridical discussions whose logical con- 
gruity they were allowed to relieve, but not to impair,— 
Sullivan, the fascination of whose happy eloquence still 
lingers in the recollection of some that hear me,— Fletcher, 
whose legal acumen, clear, distinct, and precise statement, 
closely reasoned argument, and conscientious mastery of 
his subject, adorn no less the bench than formerly the 
bar, —Jeremiah Mason, that counsellor of marvellous sa- 
gacity, unrivalled in his knowledge of human nature, 
skilled to drag to light the fraud hidden in the crafty soul 
of the false witness, and forcing conviction straight to the 
heart of the most prejudiced and reluctant juror,— Ezekiel 
Webster, who wanted but a more conspicuous theatre to 
have commanded a world-wide reputation, and to have read 
his history in a nation’s eyes,—together with that gigantic 
intellect, whom nowhere in America need I name, who in 
the forensic art has far surpassed all emulation in this hem- 
isphere, —and in my judgment, looking through this pres- 
ent generation of men, in the old world also; combining 
the fiery energy of movement, sustained though impetu- 
ous, proper to the great vindicator of Athenian liberty, 
with a fancy as rich, and a diction as glowing, as those of 
the Roman orator, but whose exuberance is chastened and 
restrained by the severer taste, which subjects all orna- 
ment to the necessities of a dense and ponderous logic, to 
form an oratory like which there is nothing, and second to 
which there is nothing, in the works of other statesmen of 
our times,—these were the knights, whose shields hung in 
the portals of the temple of justice, and to encounter whom 
was incumbent on the youth who challenged and would 
win and wear the highest honors of the profession. ‘To 
have met in equal strife these anakim, and come off not 
ingloriously from the frequent controversy, is proof, not 
lightly to be invalidated, that the young champion wielded 
with a stalwart arm the weapons of forensic war. 

The collision of such minds invigorated and sharpened 
the faculties whose native temper was competent to sustain 
the shock ; and not less profitable was it to his powers of 
discrimination, ratiocination and judgment, to preside for 
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several years at the tribunal before which these master 
spirits contended, with all the resources of learning and of 
genius, and to whose arbitrament they submitted their re- 
spective appeals. A Judge, whose inferiority is apparent 
when tried by the general standard of the bar practising in 
his Court, presents a most deplorable spectacle. Timid, 
uncertain, and conscious of weakness, his constant effort is 
to shun responsibility, and to adopt conclusions already 
formed and justified in advance by counsel. Judge Wood- 
bury grappled cheerfully with every difficulty ; and after 
listening respectfully to every suggestion, weighing scru- 
pulously all that was offered to him, and appropriating 
whatever bore the test of his scrutiny, the results were 
wrought out in his own laboratory, of which they bore the 
unmistakable impress. It is the highest praise to say, what 
has never been denied, that the decisions delivered by him, 
at this period of his life, were worthy of the bench ad- 
dressed by the bar of New Hampshire in its best days. 
The mutual action and reaction on each other, in such an 
intercourse of such minds as I have enumerated, could not 
fail to expand the powers, give clearness, depth, and breadth 
to the views, and that comprehensive grasp which seizes 
with a firm hold the real merits of the question submitted. 
In such a school, one learns to decide not by the process of 
narrow bigotry, blindly ignoring all views save that which 
accident or prejudice has preconceived; but by invoking 
light from every quarter, and estimating and comparing 
adverse considerations in their just and true proportions to 
each other. Thus, and thus only, is the conclusion founded 
on impregnable grounds, so that all assaults serve only to 
demonstrate more plainly its justice. It was in this school, 
rising above technical chicanery into the grand generaliza- 
tions which constitute practical wisdom, that our departed 
friend learned to rest his views of all important concerns on 
considerations coextensive with the interests to be affected 
by them. In short, it was then and there that he formed 
and fixed that habit, which he ever afterwards retained, 
corroborated only by a lifelong exercise, which is the first 
need, though the rarest accomplishment of an American 
statesman, TC THINK CONTINENTALLY. 

In June, 1825, he was elected to represent New Hamp- 
shire in the Senate of the United States. He took his 
seat at an eventful period, and participated actively in the 
struggles which marked the great crisis in our constitu- 
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tional history, in which he bore his full part, both of labor 
and responsibility. In the. April, after the inauguration of 
President Jackson, the honorable appointment of minister 
to Spain was tendered to Mr. Woodbury, but was respect- 
fully declined, as he preferred to complete his senatorial 
term, which expired in March, 1831; and inthe same month 
of March, he was elected Senator in the State Legislature, 
from the Rockingham district. 

His efficiency was, however, too well appreciated, to 
allow his services to be dispensed with in the conduct of 
the national concerns. In May, 1831, he was appointed 
Secretary of the Navy, in which duty he commenced a 
series of reforms, which pervaded the whole department, 
and penetrated to every branch of the service. Even at 
that early day he foresaw the necessity, and recommended 
the establishment, of a steam marine. He suggested the 
mission to Siam, and other oriental regions, to negotiate 
treaties of friendly trade and inter-communication ; and it 
was during his administration of the Navy department, that 
the Neapolitan indemnity was obtained. 

In 1834, upon the rejection, by the Senate, of Mr. 
Taney, who succeeded Mr. Duane, Mr. Woodbury was 
transferred from the Navy department to the Secretaryship 
of the Treasury. ‘The same method and industry which 
he had brought to bear upon the affairs of the navy, he 
carried with him into this department, and amid the gen- 
eral crash of the credit of States and individuals, he pre- 
served the credit of the General Government unimpaired. 

Upon the inauguration of General Harrison, in 1841, he 
resigned his office as Secretary of the Treasury, and took up 
his residence in Portsmouth. In March of that year he was 
returned to the Senate of the United States, and while in 
the Senate, participated fully in all the proceedings of that 
body. His speeches on the national finances, on the tariff, 
on the distribution of the public lands, on the re-establish- 
ment of the sub-treasury, on the annexation of Texas, and 
on the veto power, are well considered digests of his views 
on these subjects. 

In 1845, upon the incoming of Mr. Polk’s administration, 
the mission to England was tendered to him, but respect- 
fully declined. In September of the same year, upon the 
death of Mr. Justice Story, he was commissioned as Associ- 
ate Justice of the Supreme Court of the United States, in 
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which office, and almost in the discharge of its active 
duties, he deceased. 

In this tribunal, — so peculiar in its character, intrusted 
with the conservation of rights which State legislation is 
not competent to protect, called often to arbitrate on high 
matters, which may affect the delicate relations of co- 
ordinate independent sovereiguties toward each other, 
administering admiralty law, the civil law as matured in 
the several codes of France and Spain, and as modified in 
the equity system of England, the law of nations, and 
deciding the often novel, and sometimes momentous, ques- 
tions that arise under our Constitution and statute law, 
applied to institutions that are without precedent in the 
world’s history, —he dispatched the business of the Court 
with the same ready ease, fullness of learning, and com- 
mand of different subjects as they rose, as if he had spent 
the last twenty years of his life upon the bench and in the 
library, rather than in the very focus of the hottest political 
controversy which this country has ever known. 

We saw with astonishment, that he had no sooner taken 
his seat on the bench, than he handled the abstruse dis- 
tinctions of the law of patents, the metaphysics of legal 
science, like an old practitioner. ‘Through the vast com- 
pass of the questions originating in our wide-spread navi- 
gation, and diversified commercial interests, he was equally 
at home; while to the administration of constitutional 
law, and the examination of cases involving the structure 
of the executive machinery of the Government, and its 
action in any of its subordinate branches, he brought an 
experience, which no other Judge of that Court had ever 
enjoyed. His judicial opinions are monuments of his 
patient research, ripe, and rarely erring judgment, enlarged 
and liberal views, and eminent attainments. 

But the judicial habit of mind, so essential on the 
bench, and without which he might have striven in vain to 
judge righteous judgment, had not been put on for the first 
time with his robes of office. For many years it had been 
scarcely laid aside. All the great executive departments of 
our Government devolve upon the cabinet minister presiding 
over them, an incalculable amount of responsibility upon 
questions in their nature strictly judicial. More particu- 
larly is this the case in the administration of the treasury. 
From all the different bureaus of that unwieldy depart- 
ment, questions are continually carried up to the Secretary ; 
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and argued before him, often, by counsel, as ably and as 
laboriously as in the highest Courts of law, in which he 
must decide upon the construction of statutes, which the 
Courts have not construed, and reconcile, as far as may be 
done, the seemingly conflicting rights of parties litigant 
before him. No one who has witnessed the patience with 
which he heard an argument, and the thorough, independent 
investigation with which he followed that argument, will 
suppese that he hurried or slighted these important hear- 
ings. “ It is not too much to say, that during the ten years 
in which he held office in the cabinet, few Judges of any 
Court, either of law or equity, spent more hours, or per- 
formed more labor,.in the adjudication of questions invol- 
ving weighty public and private interests, than did Mr. 
Woodbury, after discharging every day those properly 
ministerial duties, which alone are so much more onerous 
than the functions of corresponding officers under other 
governments. 

It was in this practice, untrammelled by technicalities, 
but strictly governed by the fundamental principles of law 
and equity, and controlled by the unbending text of the 
statutes, that he learned to rate forms at their true value, 
as mere means to an end, to secure the attainment of sub- 
stantial justice, never to be abused to defeat that end for 
which they were created. Hence, you always found him 
always searching for some general principle on which he 
could establish his decision ; not confining himself to pre- 
cedents Within the limits of the subject-matter then under 
consideration, but exhausting analogies, gathering and har- 
monizing the stubborn and incoherent masses of raw 
material left by former workers in the judicial mine, and, 
by ponderous and repeated strokes on his own anvil, 
reducing them to the shape required. 

In all the responsible stations in which he was called to 
act through the eventful life thus briefly sketched, he never 
failed to pay exact, immediate, and eflicient attention to 
every, even the slightest official or personal duty. No man 
ever devoted closer application to the task before him. In 
the language in which he characterized the patriot Jackson, 
in his just and appropriate tribute of friendship, ‘* He justly 
held, that a public servant owed all his time, as well as 
energies, to the public. He tolerated, as to this, no plausi- 
ble excuses, or compromises, or metaphysical distinctions. 
While any thing useful remained to be done, his motto 
was, “Onward, onward — work, WORK, WoORK.”’ 
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To this imperative, abiding conviction of obligation 
never to be sufficiently fulfilled, he adhered, alas! too per- 
tinaciously. He allowed himself no relaxation; he took 
no account of fatigue; he yielded nothing to the approach 
of sickness, and at last exhausted prematurely the animal 
forces of a frame that seemed to have been built for a cen- 
tury, and sunk suddenly into the tomb, leaving behind 
him a memory embalmed in the respect and affection of 
his fellow-men, and the gratitude of his country. 

Mr. Woodbury had been for some time before the coun- 
try, as a prominent candidate of the democratic party, for 
the Presidency. Prior to the last Presidential election, he 
received the unanimous nomination of the democratic 
members of the Legislature of Massachusetts, and a few 
months since, his native State, in a full convention of the 
prevailing party there, again unanimously presented his 
name for the Presidency. 

In his private life, he exhibited a model of fidelity to all 
the domestic and social relations. He did not hold the 
exalted patriotism, which inspires great actions, to be any 
substitute for the every-day morality which should pervade 
the every-day intercourse of men, and control all their 
thoughts and deeds; but believed that both might well 
exist together, and each strengthen and confirm the vigor, 
consistency, and completeness of the other. He did not 
accept professions, or even endeavors of enlarged philan- 
thropy, as any excuse for the neglect of those more imme- 
diate obligations which each one owes to all within the 
circle of that direct and personal influence, in the centre of 
which he finds himself placed ; but he believed the kindly 
charities of home to be the natural source and unfailing 
fountain of that love of country, which, in the truly gene- 
rous and great heart, expands until it embraces in the bonds 
of brotherhood the whole human race. He fulfilled scrupu- 
lously, what some are wont to regard as the minor duties 
of life, which, in fact, make up so large a share of the use- 
fulness of a life of genuine virtue. 

As a husband, as a father, as a citizen, as a neighbor, 
Mr. Woodbury left undone no known duty; nor did he 
perform his obligations grudgingly, but always cheerfully, 
and with his whole heart. His warm affection for his 
family was remarkable. He enjoyed no pleasures, and 
wished to enjoy none, in which they did not, or could not, 
participate. Even in his hours of unsparing labor, when 
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intense thought was necessary to the business in hand, he 
loved to be surrounded by them, and had acquired the fac- 
ulty of sympathizing in their occupations, and even ming- 
ling in their amusements, without suffering his mind to be 
diverted from his employment. He could carry on two 
distinct and independent trains of thought, without allow- 
ing the one to interfere with the other; and this habit 
enabled him to enjoy much of the society of his children, 
of which he must otherwise have been deprived. He was 
ever kind and indulgent, and, decided as were his own opin- 
ions, he was never intolerant towards the views of others. 
The qualities which endeared him to his family, could not 
fail to command the esteem of those who knew him asa 
neighbor. No difficulty ever arose, no ill feeling was 
generated between him and those who stood in that rela- 
tion to him. It seemed to be a ruling principle of his life, 
that no circumstances would justify such disturbances of 
friendly intercourse. 

When he gave a few hours to relaxation from his labors 
in the public service, a relief he seldom claimed, and never 
so long as his personal attention was desirable, his amuse- 
ments and recreation were of the simplest kind, and often 
in themselves laborious. Collecting statistical and archeo- 
logical information, forming cabinets of specimens in bota- 
ny, conchology, mineralogy, and other branches of natural 
science, studying questions connected with engineering, 
naval architecture, and the application of science to the 
useful arts generally, fishing, and practical agriculture, not 
so much according to the latest and untried theories, as 
upon the approved methods of the most successful farmers, 
were among his favorite occupations ; and, never wasting 
a moment, he found time for them all. For the study and 
practice of good husbandry, in the management of a farm, 
he had a decided taste, and eagerly sought opportunities to 
indulge it. His judgment in questions of agricultural art, 
was good, and his farm, under his supervision, was a model 
of neatness and order. 

His deportment towards those with whom business or 
social intercourse brought him into contact, was in all re- 
spects consistent with those views of the constitution of 
society, and the rights of man, which he invariably pro- 
fessed, and uniformly acted on. He paid no court to the 
rich, or to the powerful, but stood steadfast in his integrity ; 
neither did he seek to flatter or cajole the poor, the igno- 
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rant, or the dependent, but gave them what he thought the 
best advice, which was not always the most palatable. 
The indiscriminate indorsement of notions or sentiments, 
which happened to be current in the community in which 
he moved, simply because of such currency, did not approve 
itself to his taste or his conscience ; though he knew very 
well that such deference to local or temporary prejudice, 
was a cheap passport to a sort of worthless and ephemeral 
popularity. 


Recent American Decisions. 


Supreme Court of Masssachusetts, Middlesex, ss., October 
Term, 1851. 


James B. Grece v. Henry Wyman, et al. 


A., on Sunday, let a horse to B. to go C. for a pleasure drive. B. did not go 
toc , but went to a different place, and by a route which varied mate rially 
from ‘the route toC. The horse was killed by over-driving. In an action 
by A. against B., to recover the value of the horse, it was held, that, 

under the Sundhy acts of Massachusetts, the action could not be main- 

No action can be maintained where the plaintiff, in making out his case, 
is obliged to prove an illegal act as a link in the chain of evidence. 

Tuts case was tried at the December term of the Com- 
mon Pleas for Middlesex county, in 1847, before Wells, 

Chief Justice, and came up on exceptions to the ruling of 

the Court below. It was argued by Nelson and Converse for 

the defendant, and Buttrick for the plaintiff. The facts of 
the case sufficiently appear in the opinion of the Court, 
which was given by 

Fviercuer, Justice. — This is an action of tort to re- 
cover the value of a horse. There are two counts in the 
declaration. The first count is trover for the conversion 
of the horse. The second count is in case for the destruc- 
tion of the horse by immoderate driving. The plaintiff 
introduced evidence tending to prove that on Sunday, the 
12th of July, 1846, he let a horse to the defendants, to go 
to Chelsea; that they went to Chelsea Beach, a place dif- 
ferent from the village of Chelsea, and from there to Lynn, 
and several other towns, not on the route to Chelsea, but 
distant from said route; that there was a material devia- 
tion from the route to Chelsea; that the defendants drove 
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the horse on certain parts of their journey at great speed 
and very immoderately ; that the day was one of the hot- 
test days of the season, and that the horse died very soon 
after he was returned home to the plaintiff's stable. 

The defendants introduced evidence, tending to show 
that there was not any hiring of the horse by them to go 
to any particular place ; that they did not visit some of the 
places which some of the plaintiff's witnseses asserted 
they did visit, and that they did no&drive immoderately, 
and that their journey was one for pleasure merely. It 
was conceded on the trial that the route which defendants 
travelled home from Chelsea Beach, was not the direct 
and ordinary route from Chelsea Beach to Medford, 
where plaintif€’s stable was, but materially varied there- 
from. It was conceded on both sides that the hiring and 
journey were both on Sunday. On this state of facts 
defendants contended that, as the hiring was on Sunday, 
and not for any work of necessity or charity, the contract 
was illegal; and that, therefore, the plaintiff could not 
recover. But the Judge ruled that the hiring of a horse on 
Sunday for the purpose of a pleasure drive was of itself 
illegal, and that the plaintiff could not recover for any 
injury or damage done to the horse while the defendants 
kept within the route specified by them at the time of 
the hiring; yet, that if the jury should be satisfied that 
the defendants did hire the horse to go to a particular 
place, that they went further or to a different place, and 
that, in consequence of their going further or to a different 
place, the horse died, or was injured, the plaintiff could 
recover. The jury found a verdict for the plaintiff, and 
stated to the Court that they found as a fact that the plain- 
tiff in this case knew, at the time of the letting, that the 
horse was to be used for a_ pleasure excursion ; but the 
iujury was occasioned by driving beyond the limits specified 
in the contract of letting. 

The verdict was for the plaintiff, and the defendants 
excepted to the above rulings. 

By the Revised Statutes,(ch. 50, sec. 1), it isenacted, that 
no person “shall do any manner of labor, business or 
work, except only works of necessity or charity, on the 
Lord’s day ; and any person so offending shall be punished 
by a fine not exceeding ten dollars for every offence.” By 
the second section it is provided, that “ No person shall 
travel on the Lord’s day, except from necessity or charity ; 
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and every person so offending shall be punished by a fine 
not exceeding ten dollars for every offence.” 

Letting the horse by the plaintiff was a matter of 
business, which he could not lawfully do on the Lord's 
day, and travelling with the horse for pleasure by the 
defendants, was doing what they could not lawfully do on 
that day. The plaintiff, therefore, acted unlawfully in 
letting the horse, and he let him knowingly for an unlawful 
purpose. No person can maintain any action founded on 
such an unlawful proceeding. ‘The authorities on this 
point are numerous and conclusive. In Aobinson v. 
French, (12 Met. 24,) it was decided that an action cannot 
be maintained for a deceit practised in the exchange of 
horses on the Lord’s day. The exchange of horses on 
that day was an unlawful transaction, the statute expressly 
prohibiting such business on the Lord’s day. The decision 
was founded on the established principle, that the Court 
will not lend its aid to a party who founds his action on an 
illegal transaction. So in Bosworth v. Inhabitants of 
Swansey, (10 Met. 363,) it was decided that a person who 
travels on the Lord’s day neither from necessity or charity, 
cannot maintain an action against a town for an injury 
received by him while so travelling, by reason of a 
defect in a highway, which the town was by law 
obliged to repair. The act of the plaintiff in that case, in 
travelling on the Lord’s day, was unlawful, and being thus 
himself in fault, he had no right to call the defendants to 
account for their fault. 

In Pattee v. Greely, (13 Met. 284), it was decided that 
an action cannot be maintained on a bond, which is exe- 
cuted neither from necessity or charity, on the Lord’s day. 
This decision rests on the principle, that no man can come 
into a Court of justice to seek the assistance of the law, 
who founds his claim upon a contravention of the law. 

This general principle, as applied to acts prohibited by 
the provisions of the statute for the observance of the 
Lord’s day, is fully sustained by numerous decisions both 
in England and in various States of the Union. Northup 
v. Fort, (14 Wend. 248); Lyon v. Strong, (6 Vermont, 
219, two cases cited); Benett v. Smith, (2 Miles, 402) ; 
Fennell v. Ridler, (5 Barn. & Cres, 406). The authori- 
ties on this point are very fully collected, in the above case 
of Pattee v. Greely, (13 Met. 284), to which reference is 
made. ‘The Court below seems to have admitted the gen- 
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eral principle, and to have ruled in effect that the letting 
was unlawful, and that the plaintiff could not recover for 
any injury or damage done to the horse while the defend- 
auts kept within the route specified by them at the time of 
the hiring; yet, that if the jury should be satisfied that 
the defendants did hire the horse to go to a particular 
place, and that they went further or to a different place, 
and that, in consequence of their going further or to a dif- 
ferent place, the plaintiff’s horse died, or was injured, the 
plaintiff could recover. 

By the instruction of the Court, the jury were warranted 
in finding for the plaintiff, if they were satisfied that the 
defendants hired the horse to go to a particular place, and 
went further; and, that in consequence of going further, 
the horse died, or was injured. The jury found the injury 
was occasioned by driving beyond the limits specified in 
the contract of hiring. 

The question now is, Can the plaintiff by law maintain 
his action on this ground? The letting the horse by the 
plaintiff was an act directly prohibited by the statute, and 
consequently an illegal act, and it is quite too clear for 
controversy, that no action can be maintained, founded 
on that illegal transaction. In Holman v. Johnson, (1 
Cow. 343), Lord Mansfield says: ‘“‘ No Court need lend its 
aid to a man who founds his action upon an immoral or 
illegal act.” 

In Wheeler v. Russell, (17 Mass. 258), the Chief 
Justice, in giving the opinion of the Court, says: “ No 
principle of law is better settied, than that no action will 
lie upon a contract made in violation of a statute, or of a 
principle of the common law.” 

It is also a well settled principle of law, that if the 
plaintiff cannot make out his claim without showing an 
illegal act on his own part, he cannot maintain his action. If 
the plaintiff’s own illegal act forms one link in his chain of 
title, that is a defective link which cannot hold the chain 
together, and the whole must fail. 

A party cannot be heard to allege his own unlawful act, 
and if such act be one of a series of facts necessary to 
support the plaintiff’s claim, then that claim must fail. 

The party who seeks redress in a Court of justice, must 
come with clean hands; an action which requires for its 
support the aid of an illegal act cannot be maintained. No 
action, therefore, can be maintained on an illegal contract, 
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or upon any thing growing out of it. Whether a claim, 
connected with an i!legal transaction, can be maintained in 
a Court of law, may be determined by the test whether 
the plaintiff must bring in the illegal transaction to aid him 
in making out his case. There may, perhaps, be a class of 
cases which would be considered as an exception to this 
general principle, when the parties to an unlawful transac- 
tion are not regarded as in pari delicto, as in the case of 
usury, and perhaps some others. In these cases, a party to 
an illegal proceeding is sometimes allowed to maintain an 
action, as being an injured and oppressed person, and not 
equally guilty with the other party. The present case, 
however, does not fall within this particular class, but must 
be governed by the general principle, that a party cannot 
maintain an action when his own illegal act must be shown 
as a part of his case, and to make out his claim. This 
general principle is abundantly settled by decisions, to 
which it will be sufficient simply to refer, without going 
into any critical examination of the particular cases: 
Simpson v. Bloss, (¢ Taunt. 246); Booth v. Hodgson, (6 T. 
R. 405); Stokes v. Twitcher, (8 Taunt. 492); Howson 
v. Hannack, (8 T. R. 573); Worcester v. Evans, (11 Mass. 
376); Babcock v. Thompson, (3 Pick. 446); Dwight et al. 
v. Brewster et al. (1 Pick. 50); Wheeler v. Russell, (17 
Mass. 258); Vandyckv . Herriott, (1 East, 96); Monck et 
al. v. Abel, (3 B.& P. 35); Zivaz v. Nicholl, (2 M.G.&S. 
500); Roby v. West, (4 N. H. 285). 

In Simpson v. Bloss, (7 Taunt. 245), Gibbs, Chief Jus- 
tice, says: ‘Here the plaintiff pays ten guineas to the 
defendant, who was his partner in the bet upon a confi- 
dence that he shall get the whole bet of twenty-five guineas 
from Brogram ; and not being able to do so, he seeks by 
this action to recover it back. How can he make out his 
claim but by going into proof of the illegal transaction, on 
account of which it is paid? He says the payment was on 
a condition that has failed ; and it is impossible to prove 
the failure of this condition, without going into the illegal 
contract, in which all the parties were equally concerned. 
We think, therefore, that the plaintiff’s claim is so mixed 
with the illegal transaction, that it cannot be established 
without going into proof of that transaction, and, there- 
fore, cannot be enforced in a Court of law.” 

In Zivaz v. Nicholl, (2 M. G. & S. 500,) Tindall, 
Chief Justice, says: “I think this may be determined 
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on short ground, that the plaintiff is unable to establish his 
claim as stated on the record, without relying upon the 
illegal agreement originally entered into between him and 
the defendant. This is an objection which goes to the 
very root of the action.” P. 512. Maule, Justice, says: 
“The principle has been conceded, that the plaintiff cannot 
recover, where, in order to sustain his supposed claim, he 
must set up an illegal agreement to which he himself has 
been a party.” P. 513. 

In Phalen v. Clark, (19 Conn. 421), Church, Chief 
Justice, in giving the opinion of the Court, says: “ We 
suppose it to be a well settled doctrine, that, if a plaintiff 
requires any aid from an illegal transaction to establish his 
demand, he cannot recover.” The difficulty in this case 
was in the application of this general principle to the par- 
ticular facts of the case. The judgment of the Superior 
Court was reversed by the Court of Errors; Ellsworth, 
Justice, dissented from the opinion of the majority of the 
Court of Errors, and delivered a dissenting opinion, main- 
taining with great power of argument that the plaintiffs 
could not make out their claim without showing their 
own unlawful acts, and that, therefore, upon the well set- 
tled principle of law, they could not recover. In Booth v. 
Hodgson, (6 T. R. 405, 409), Lord Kenyon, in answering 
certain arguments used in the case, says: “ They say to 
the Court, ‘suffer us to garble the case; to suppress such 
parts of the transaction as we please, and to impose that 
mutilated state of it on the Court as the true and genuine 
transaction, and then we can disclose such a case as will 
enable our clients to recover in a Court of law.’ Such is 
the substance of this day’s argument. It is a maxim in 
our law that a plaintiff must show that he stands on a fair 
ground, when he calls on a Court of justice to administer 
relief to him.” 

Ashhurst, Justice: “'The plaintiffs wish us to decide 
this case on a partial statement of the facts; thereby 
admitting that if the whole case can be disclosed, they 
have no prospect of success; but we must take the whole 
case together.” 

It now remains to apply this well settled general ptinci- 
ple, that when the plaintiff cannot maintain his action 
without showing an illegal act on his own part, he must 
fail in his suit, to the present case. 

Can the plaintiff maintain his action. without showing 
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and invoking to his aid, his own illegal act in letting the 
horse ? 

The defendants are charged as wrong-doers in driving 
the plaintiff's horse ; but how was their conduct in driving 
the horse wrongful? Doubtless the plaintiff himself might 
have driven his horse as far and as fast without being 
chargeable with acting illegally or wrongfully. Doubtless 
the plaintiff might have given the defendants full authority 
to have driven the horse as far and as fast as they did 
drive him. ‘The plaintiff might have let the horse to the 
defendants to go a given distance in a given time. The 
plaintiff might have employed the defendants to go upon 
his business, and to drive the horse as far and as fast as 
he was driven. Many cases may be supposed, in which 
the defendants might have done precisely what they did 
do, without doing any wrong to the plaintiff. 

The defendants may have acted rightfully, or they may 
have acted wrongfully ; and whether they acted right- 
fully or wrongfully, must depend entirely upon the terms 
and conditions upon which they were using the horse, 
and what right they had to use him. It was indis- 
pensably necessary, therefore, for the plaintiff to maintain 
his case, and charge the defendants as wrong-doers, to 
show upon what terms and conditions the defendants were 
using the horse, and what right they had to use him, and 
that they had departed from those terms and conditions, 
and exceeded their right. 

This was a necessary part of the plaintiff’s case to be 
proved. Accordingly, the plaintiff offered evidence to 
prove, and did prove, that he let the horse to the defendants 
to go a particular specified distance ; and the verdict for 
the plaintiff was found expressly on the ground that the 
defendants went beyond this specified distance, and by so 
doing had done the damage to the plaintiff of which he 
complained. The plaintiff proved a special contract, and 
though the action was tort, yet the verdict was found 
against the defendants essentially on the ground that they 
had broken the contract, by driving the horse beyond the 
place specified, and by so doing had injured the plaintiff. 
It was only by showing his own illegal act and contract in 
letting the horse, that the plaintiff could show that the 
defendants had exceeded their right, and thus become 
wrong-doers. Though the action was in form tort, yet it 
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was essentially founded on the breach by the defendants of 
the contract of letting. 

The defendants hired the horse to go to a specified 
place ; but in violation of the contract of hiring, they 
went further, and thus became wrong-doers. 

If the action be considered as essentially founded on the 
breach of the contract of letting, then it surely cannot be 
maintained, as the contract of letting was an unlawful con- 
tract, and no action can be maintained on an unlawful 
contract. But though the action be not considered as 
founded on the contract, still, to make the defendants 
wrong-doers, it was necessary for the plaintiff to show the 
contract of letting; that is to say, to make out his case, it 
was necessary for the plaintiff to show his own illegal 
conduct in letting the horse ; and such being the case, by 
a very plain principle of law he cannot maintain his 
action. 

The act of the defendants in driving beyond the place 
specified in the hiring, has been particularly considered, 
because the case turned upon that point. But the other 
point in the case, as to immoderate driving, would seem to 
come within the same principle. Whether, or not, the 
defendants were wrong-doers by driving the horse faster 
than they had a right to do, would depend upon their obli- 
gation, express or implied, growing out of the contract of 
hiring. So that upon this point the plaintiff would seem 
to be obliged to resort to his own illegal act —letting the 
horse. 

In truth, the plaintiff can hardly move at all in this case 
without being met by his own unlawful acts. It was 
unlawful for the defendants to travel for pleasure, as they 
did on the Lord’s day. In this unlawful act of the de- 
fendants, the plaintiff was directly implicated himself, by 
knowingly aiding and assisting the defendants, and furnish- 
ing them with the means of violating the law. So that 
the plaintiff could not prove that the defendants drove his 
horse at all, for a shorter or longer distance, or at a slower 
or faster rate of speed, without at the same time involving 
himself with them in violating the law by travelling for 
pleasure on the Lord’s day. 

How could the plaintiff be heard to say that he had let 
his horse to the defendants, knowingly, for the purpose of 
breaking the law, and ask for rediess because the defend- 
ants, in using the horse in violating the law, the purpose 








Recent American Decisions. 369 


for which the plaintiff had knowingly let them have him, 
had driven him too far, or too fast? But it is not necessary 
to dwell on this point. 

The principle, that no Court will aid a party who seeks 
to maintain his claim by proof of his own illegal acts, is 
not only a well settled, but a most salutary principle of the 
law. It should be so. No party should be allowed to 
invoke the aid of the law by alleging his own illegal con- 
duct. It is a sound and wholesome principle, that he who 
comes to ask the aid of a Court of justice, should come 
with clean hands. The law for securing the proper ob- 
servance of the Lord’s day is a wise and salutary law, and 
he who tramples on that law should fully understand that 
he has no right to call on a Court for aid to enforce a claim 
founded on his own unlawful act. 

Exceptions sustained, verdict set aside, and new trial 
in Court of Common Pleas. 


James Laucuran v. Micuaet Ke tty. 


By the Revised Statutes of Massachusetts, (ch. 109, § 78,) it is provided, that 
‘* If any person summoned as trustee, shall, upon his examination on oath, 
knowingly and wilfully answer falsely, he shall, out of his own goods and 
estate, pay to the plaintiff in the foreign attachment, the full amount due 
on the judgment recovered therein, with interest therefor, to be recovered 
in a special action on the case:” he/d, that to maintain such an action, 
the evidence of a single witness, without further proof, direct or cireum- 
stantial, is insufficient. 

Where, in a trustee process, the supposed trustee, either in the original suit, 
or as defendant in scire facias, voluntarily makes answers under oath, 
which answers are material to the question of his liability as trustee, 
instead of filing his general answer or pleading to the action, such 
answers constitute a part of his examination, and if false, render him 
liable to the action under the statute. 


Tuts was a special action on the case founded on Revised 
Statutes, (ch. 109, $ 78) for false answers given by Kel- 
ly in a trustee process. The statute provides, that “ If 
any person summoned as trustee, shall, upon his examina- 
tion on oath, knowingly and wilfully answer falsely, he 
shall, out of his own goods and estate, pay to the plaintiff 
in the foreign attachment, the full amount due on the 
judgment recovered therein, with interest therefor, to be 
recovered in a special action on the case, and he shall 
moreover, on conviction thereof, upon indictment, be ad- 
judged guilty of perjury.” In the original suit Kelly, then 
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summoned as trustee, was defaulted. The plaintiff then 
sued out a writ of scire facias, and the defendant entered 
an appearance, and voluntarily, and without being interro- 
gated, made the answers, which the plaintiff alleges were 
false, and for which he brings this action. Interrogatories 
were subsequently filed, and Kelly was discharged on his 
answers thereto. "The defendant, at the trial in the Court 
below, contended that this answer, not being required to 
be sworn to by law, and not being a part of said examina- 
tion, could not be made the substantive matter of this 
action, but in this he was overruled by the Court. The 
plaintiff introduced a single witness only, to prove that the 
answers of the defendant were false in various particulars. 
The defendant thereupon requested the Court to instruct 
the jury, that the defendant could not be found guilty on 
the testimony of one witness only, which the Court de- 
clined doing; but instructed the jury, that if they were 
satisfied beyond a reasonable doubt, on the testimony of 
the single witness, that the answer of the defendant was 
knowingly and wilfully false, in a part material to his 
liability as trustee, they would be warranted in finding a 
verdict against him. To these rulings the defendant 
excepted. 

The case was argued by Mr. Wentworth for the plain- 
tiff, and Mr. Butler for the defendant. 

Authorities cited for the plaintiff: Rev. Stat. ch. 109, 
$ 41; 4 Mass. 81, 272; 10 Ib. 258; 1 Pick. 164; 12 Ib. 
167; 21 Ib. 109; 1 Met. 426; 1 Green]. Ev. $ 257, 260, 
295. 

Authorities cited for defendant: Rev. Stat. ch. 109, 
$ 11, 14, 41,78; 10 Mass. 258; 1 Greenl. Ev. $ 260; 
6 Barr, 170; 6 Cowen, 118; 14 Wend. 120. 

The opinion of the Court was delivered by Bieevow, J. 
This action is founded on Revised Statutes, (ch. 109, § 78.) 
It is somewhat remarkable, that although a similar statute 
has been in force in this Commonwealth for nearly sixty 
years, no case has before arisen, which has directly called 
on this Court to decide any questions growing out of its 
provisions. 

Several exceptions were taken to the rulings of the 
Court at the trial, but by far the most important one relates 
to the instructions given to the jury, as to the amount of 
evidence upon which they might rightfully find a verdict 
of guilty against the defendant. In the consideration of 
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this question, it is quite obvious, that there is no rule or 
precedent directly applicable to the case. The cause of 
action is created by statute; it had no existence at com- 
mon law. It, therefore, becomes necessary to seek out 
such analogies as may enable us to determine the important 
question presented for our consideration, upon grounds 
which shall be in harmony with the fundamental principles 
of our jurisprudence. 

In the first place, it is quite material to understand the 
precise nature of the action to which the defendant is 
called to answer. By reference to the statute, it will be 
found that it is a special action on the case, the gist of 
which is the false answer, under oath, of the defendant, 
knowingly and wilfully made in his examination on the 
trustee process. Upon the proof of this falsity, the right 
of the plaintiff to recover entirely depends, and, if proved, 
the defendant is rendered liable to consequences which are 
highly penal. 

This being the nature of the action, it is important, in 
the next place, to consider the duties and obligations 
imposed by the statute, on a person summoned as trustee 
in the original process. And it cannot be denied, that in 
some respects the law fastens on him an onerous duty. 
Although he is, most commonly, a mere depository or stake- 
holder of the goods and effects of others, he is yet com- 
pelled to appear in a suit in which he can be supposed to 
have no personal interest, and to disclose, on oath, the exact 
state and condition of his dealings and accounts with the 
principal defendant. The obligation thus imposed is not 
unfrequently attended with serious difliculties and embar- 
rassments. <A trustee cannot always have the best means 
of making accurate answers. He may be unable to settle 
his accounts with the principal defendant, and may, there- 
fore, be under the necessity of stating them without the 
aid of the party with whom he originally dealt, and with- 
out the best opportunities for accurate statement and precise 
adjustment. Under such circumstances a very honest man, 
through inadvertence or misapprehension, might make seri- 
ous errors and mis-statements in his answers. Besides, his 


own statements, although conclusive on the rights of 


parties in the trustee process, may be contradicted by the 
principal defendant in the ulterior proceedings founded on 
the provisions of the statute on which this action is 
brought; so that it might happen, from misunderstanding or 





; 
# 
; 
H 
ia 
it 
é 
* 








i! 


| 


372 Recent American Decisions. 


ill will on the part of the principal defendant, that his 
oath would be directly opposed, in material particulars, to 
the oath of the trustee. Now, when it is considered that 
for the truth of all his answers and statements, the statute 
under consideration holds the trustee to the strictest respon- 
sibility, it is certainly most just and reasonable, that the 
same protection, which the law has provided for those who 
are called on to testify as witnesses or answer as parties, 
under oath, in judicial proceedings, should likewise be 
extended to him. Indeed, it has already been held by this 
Court, that in most respects a trustee stands in the char- 
acter of a witness. Crossman v. Crossman, (21 Pick. 
25.) 
By the well settled rules of law, there is a class of cases, 
which do not come within the general principles of evi- 
dence, but which must be proved by a greater amount of 
testimony than is ordinarily required to establish a case in 
a Court of justice. Whenever a false oath is the gist of 
the matter to be proved, or a party is compelled to answer, 
under oath, allegations made against him, something more 
than the testimony of a single witness is necessary to con- 
stitute legal proof. The reason for this rule is consonant 
to the plainest dictates of justice. The law gives such 
force and effect to the oath of every man given in the 
course of judicial proceedings, that it cannot be overcome 
or outweighed, to his prejudice, by the simple, naked, 
unsupported oath of another person. In such cases there 
is oath against oath; the scale of evidence is exactly 
balanced, and something more is necessary to destroy the 
equilibrium, which must be done by other witnesses or 
corroborating testimony. So strictly was this rule formerly 
held, that in proof of the crime of perjury, two witnesses 
were necessary ; and, although, by the course of modern 
decisions, this rule is now modified, it is still essential, that 
the oath of the opposing witness should be corroborated by 
independent evidence, of such a character as clearly to 
turn the scale and overcome the oath of the defendant. 
United States v. Wood, (14 Peters, 440); Commonwealth 
v. Parker, (2 Cush. 212.) 

Nor is the application of this rule confined, as was sng- 
gested in argument by the counsel for the plaintiff, to crim- 
inal cases. In actions of slander for accusing a party of per- 
jury, in order to sustain his defence of justification, on the 


ground of the truth of the charge, the same amount of 


evidence is required as on the trial of an indictment for 
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perjury, to warrant a conviction of the defendant. (2 
Greenl. Ev. $ 426); Woodbeck v. Bell, (6 Cowen, 118); 
Roberts v. Champlain, (14 Wend. 120.) 

And so entirely does the same rule, as to the amount of 
evidence to prove perjury, apply to civil and criminal cases, 
that, by the common law and practice in England, it has 
long been held, that in an action for slander for charging 
the plaintiff with perjury, a verdict of a jury in favor of 
the defendant on issue joined on a special plea in justifica- 
tion, on the ground of the truth of the charge, is of it- 
self equivalent to an indictment, and has the same effect 
as if found by the grand inquest, it being in the pointed 
language of Buller, J., “strong to show that what is said in 
a civil proceeding, may be taken as the foundation of a 
criminal one.” Rex v. Joliffe, (AT. R. 293; 1 Ch. Cr. 
Law, 165). And this furnishes us with a striking analogy 
to the case at bar; because, by the statute, the same falsity 
which would make the defendant liable civilly, would also 
subject him to punishment criminally. 

The same principles of evidence apply with equal force 
and for like reasons to answers in Chancery; in regard to 
which the rule is well settled, that something more than 
the testimony of a single witness is necessary to establish 
any material fact alleged in the bill which the defendant 
denies on oath; and without such corroborating evidence 
the bill will be dismissed. Cook v. Jackson, (6 Vesey, 40 
per Ld. Eldon). The rule of law thus recognized and 
established is so much in harmony with the spirit of 
English and American law, that the English statutes in 
relation to treasons, (5 & 6 Edw. 6, ch. 11, and 7 Wm. 3, 
ch. 3, $3); the provision in the Constitution of the 
United States, (Const. of U.S., art. 3,$3,) and of our 
own statutes, (Rev. Stat. chap. 124, $4,) requiring two 
witnesses to the same overt act; had their origin in the prin- 
ciple, that the testimony of one witness was insufficient to 
overcome the oath or duty of allegiance of the accused 
party. 

Upon a careful consideration of the nature of this action, 
and of the principles of the law of evidence which govern 
analogous cases, we are all very clearly of the opinion that 
the exception on this point is well taken. The refusal of 
the Court to instruct the jury, that the defendant could not 
be found guilty on the testimony of one witness only, was 
unwarranted, and consequently the instruction given, that 
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if the jury were satisfied, on the testimony of one witness 
only, that the answer of the defendant on the scire facias, 
was knowingly and wilfully false, it was sufficient to 
justify a verdict of guilty, was equally erroneous. Upon the 
principles and for the reasons already stated, we think that 
the defendant was entitled to have full force and effect 
given to his answer under oath; that it could not be over- 
come by the testimony of a single witness, and that fur- 
ther proof, either direct or circumstantial, was necessary to 
prove the falsity of the answer, and to warrant a verdict of 
guilty. 

One other exception was taken to the ruling of the 
Court, which it may be well to dispose of, inasmuch as the 
same question may arise at another trial. It appears that 
the defendant made his answer on the scire facias, under 
oath, before any interrogatories were put to him, and that 
the matter charged as false in the plaintiff’s declaration in 
this action was contained in that answer. The defendant 
now contends, that although he made the answer on oath, 
yet he was not required to do so by the statute, and that he 
is only liable in this action for false statements made in 
answer to interrogatories. It is true that the language of 
the statute is, that he shall be liable for false statements in 
‘his examination on oath.” But if a party comes into 
Court, either in the original suit or on scire facias, and vol- 
untarily makes answers under oath, instead of filing his 
general answer or pleading to the action, which answers 
are material to the question of his liability as trustee, 
they constitute a part of his examination, and come within 
the clear meaning of the statute. By his own act the 
trustee waives all interrogatories, and it would be but a 
useless and idle ceremony to require them to be put. It is 
none the less an examination because voluntarily given, 
instead of being drawn out by a series of interrogatories. 
In this respect, we think the ruling of the Court below was 
correct, and this exception must be overruled. The other 
exception, founded on a supposed variance between the 
ullegata and probata falls with it. 

Verdict set aside, and new trial granted. 
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Superior Court, New London County, Conn., August 
Term, 1851. 


CuanceEttor L. Barser v. Puese A. Barper. 


The Statute of 1843, authorizing the Superior Court to grant divorces for 
habitual intemperance, generally embraces those cases only where intem- 
perance is produced by the use of alcoholic liquors. 

The Statute of 1849, allowing said Court to grant divorces for any miscon- 
duct of the respondent that permanently destroys the happiness of the 
petitioner and defeats the purposes of the marriage relation, embraces 
cases where the misconduct consists in the habitual and immoderate use 
of either alcoholic or narcotic substances. 

If the misconduct of the respondent is the legitimate fruit of the misconduct, 
fault, or gross neglect of duty of the petitioner ; or if it results from the 
mutual and essentially divided fault of both parties, an application for di- 
vorce, under either of said acts, should be denied. 


Tue petitioner asked for a divorce from his wife, on the 
ground that for more than two years prior to bringing his 
petition, she had been habitually intemperate ; and hi id also, 
during that period, indulged in the use of narcotic sub- 
stances to such an extent as to impair her intellect, destroy 
her constitution, and render her incapable of discharging 
the duties of a mother and wife. This gross misconduct 
of the respondent, he averred, would permanently destroy 
his own happiness, should he longer be compelled to sus- 
tain to her the relation of husband, and must inevitably 
and totally defeat the purposes of the marriage relation. 
The petitioner offered evidence to show, that for a number 
of years the respondent had been in the daily habit of 
using large quantities of morphine, and, as au example, 
proved that in one month during the preceding winter, she 
consumed 32 drachms, or over 60 grains a day, for which 
he paid sixteen dollars. Physicians, who were brought to 
the stand, testified, that one eighth of a grain of this 
article was as much as could safely be administered at one 
time, and that one grain might prove fatal to an adult un- 
accustomed to the use of it. The petitioner further showed, 
that his wife was in the habit of administering large doses 
of this drug to their infant child. He further cl: timed, that 
she was in the daily habit of using immoderate quantities 
of gin to neutralize the effects of the morphine. The 
wife rebutted the petition, by showing that she first ac- 
quired the habit of taking morphine at the advice of her 
physician ; that she continued the use of it by the consent 
of her husband, who procured it for her; and that she took 
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the gin at his request, to endeavor by that means to wean 
herself from the use of the drug. She farther claimed, 
that there was no difficulty between herself and husband 
prior to his acquaintance with a servant girl that he 
brought into the family, and whom he now desired to 
marry. 

L. I’. S. Foster and J. T. Wait were heard for the 
petitioner, and G. Perkins and E’. Perkins for the respon- 
dent. 

Cuvrcn, C. J. — By statute, habitual intemperance is 
made specifically a cause of divorce. By this is understood 
generally intemperance produced by the use of alcoholic 
liquors. By statute of 1849, any misconduct of the re- 
spondent, which permanently destroys the happiness of the 
petitioner and defeats the purposes of the marriage relation, 
is made a sufficient ground of divorce. Habitual intemper- 
ance does this, because it produces physical, mental, and 
moral infirmity; and if the same effects are produced by 
the habitual and immoderate use of opiates, such use, under 
the statute of 1849, will furnish good cause of divorce. 

The provisions of this later statute are very general and 
indefinite, and leave much to the discretion of the Court, 
upon the ever-varying facts and circumstances of cases as 
they arise. But this discretion should be subject to some 
salutary principle, and not be so exercised as to reduce the 
marriage relation to a condition of mere concubinage, at 
the pleasure of parties and Courts. Such was not the pur- 
pose of the statute in question. 

The question is often asked, “‘ Why compel parties to 
continue to live together after all reasonable prospect of 
future happiness in the marriage relation has ceased?” It 
may as well be asked, why should the law constitute mar- 
riage a permanent and life relation, and why not declare it, 
at the beginning, to be a connection, durante bene pla- 
cito ? 

The cause of divorce under this general statute, what- 
ever it may be, must be the result of the misconduct of the 
respondent, by which I understand, his or her misconduct 
solely and essentially, and not the result of mutual and es- 
sentially divided fault of both parties. If the misconduct, 
fault, or gross neglect of duty, on the part of the petitioner, 
has essentially contributed to the acts or conduct com- 
plained of as the ground of divorce, in my judgment an 
application under this statute should be denied. ‘This is a 
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principle with which Courts are familiar, and which gov- 
erns in the decision of other cases. It is safe and salutary. 
No man should complain of the results of his own miscon- 
duct, when they are developed in the conduct of others, 
reacting upon himself. The facts of the present case, as 
well as any other, will explain my meaning. 

The respondent, Mrs. Barber, was unwell, suffered much 
from severe pain, and was of a nervous temperament. In 
this situation, under professional advice, she took morphine 
and was relieved. She repeated its use often, and increased 
its quantity without knowing its nature or anticipating its 
results. This was done, not only with the knowledge of 
the petitioner her husband, but with his assent. He pro- 
cured for her the drug, and thus encouraged its use, until 
the habit became confirmed, and at this poiut he left his 
wife. 

His duty was a plain one,—he owed it to his wife 
whom he was bound to protect and preserve. He should 
have taken medical advice and pursued it. He did not 
do this, but attempted, as he says a reformation, by substi- 
tuting the liberal use of gin, and now complains that she 
used it, and that it produced intemperance! Wonderful 
discovery! But there is no proof of habitual intemper- 
ance. : 

In all this I do not say, that the husband intended the 
ruin of his wife, and was looking for a divorce as the con- 
sequence ; but if the legal presumption be applied, that 
every man is to be presumed to intend the legitimate con- 
sequences of his deliberate acts, such a conjecture is not 
unreasonable. 

But, beyond this, when the wife was in this condition, 
nervous, excitable, and sick, the husband introduced into his 
family a female, whose conduct towards his wife was very 
exceptionable, and with whom he indulged in familiarities 
and intimacies, which he knew would aggravate the dis- 
quiet of his wife, and then, for the first time, remonstrates 
against her excessive use of morphine. It was too late. 

At this time, too, being sick himself, he abruptly leaves 
his wife destitute and sick, with an infant child, and com- 
mitted himself to the nursing care of the very female who 
had been the cause of much of his wife’s discontent, de- 
clining the offered attentions of his wife. 

No wonder, then, that the wife songht alleviation by a 
more frequent use of morphine ; it was to be expected as 
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the result of the husband’s own fault and negligence. His 
has been the greater fault, and I cannot sustain his appli- 
cation for divorce. 





County Court, New London County, Nov. Term, 1850. 


Strate or Connecticut v. Harris. 


In an indictment an allegation of the mere evidence of a material fact, is 
not sufficient, but the fact itself must be stated. 

The common law for the punishment of those who keep or frequent houses 
of ill-fame, is impliedly repealed in Connecticut by the ‘ act concerning 
prisons,” § 53, and the “ act concerning crimes and punishments” § 87. 

In Connecticut, an information coming to the County Court by appeal 
from a Justice of the peace, cannot be amended. 


Tuts was an information originally preferred by a grand 
juror, of the town of Norwich, to a Justice of the peace, 
charging that the defendant, ‘‘at said Norwich, on the Ist 
day of January, A. D. 1850, and on divers other days and 
times between that day and the date of this complaint, 
with force and arms, did frequent a house of ill-fame, for 
the purposes of prostituyon and lewdness, against the peace, 
contrary to the form of the statute, in such case provided, 
and of evil example.” The defendant demurred to the 
information, and, for cause assigned, that the house which 
it charges him with frequenting, is not specified or desig- 
nated with sufficient certainty. The Justice overruled the 
demurrer, and rendered judgment against the defendant; 
whereupon the defendant brought the case by appeal before 
the County Court. 

Judson and Halsey, for the defendant. 

Wait, (State’s attorney,) and Park, for the State. 

Hovey, J.—T wo objections to this information have 
been urged in the argument. The first is, that the house 
which the defendant is charged with frequenting, is not 
sufficiently specified or designated. 

The general rule, in respect to the certainty necessary in 
criminal pleadings, is well established. It requires that the 
indictment or information should contain such a description 
of the offence charged, that the defendant may know what 
he is to answer, and what is intended to be proved against 
him; that the jury may be warranted in their verdict, and 
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the Court in the judgment they are to render; and that 
the defendant may be enabled to plead his conviction or 
acquittal, in bar of a subsequent prosecution for the same 
offence. (1 Chit. Pl. 234; Gould’s Pl. ch. 39 51; 2 Sw. 
Dig. 373, 378; Arch. Crim. Pl. and Ev. 39.) Under this 
rule, not only the acts constituting the offence must, in 
most cases, be stated, but the time and place of their com- 
mission must also be alleged. And in indictments or in- 
formations for offences of a local nature, such as burglary 
and arson, the town and county where the house broken or 
burnt, is situate, must be stated. 

In this case, the act complained of by the prosecutor, is 
that of “frequenting a house of ill-fame, on the first day 
of January, A. D. 1850, and on divers other days and times” 
between that and a certain other specified day; and the in- 
formation alleges that the act so complained of, was done 
in the town of Norwich, in New London county. This is 
all that is necessary to inform the defendant of the charge 
which he is called upon to answer, and to enable him to 
make full preparation for hisdefeuce. (2 Hale, 178); The 
King v. Bank, (Cro. Jac. 111.) But it is insisted by the 
defendant, that the name of the person who kept the house 
that he is charged with frequenting, should be stated, in 
order to enable him to use the proceedings in this case, in 
support of a plea of autrefois acquit, or autrefois convict, 
should another prosecution be instituted against him for the 
same offence. This claim, however, is entirely without 
foundation ; and, to allow it to prevail, would be equiva- 
lent to granting a license to persons to frequent houses of 
ill-fame, for the purposes of prostitution and lewdness ; for, 
in nine cases out of ten, it would be utterly impossible for 
the public prosecutor to prove who the keepers of the 
houses, thus frequented, were. (See Stat. 25, Geo. 2, c. 36, 
$8.) 
Should the defendant have occasion to plead his convic- 
tion or acquittal, in this case, in bar of a future prosecution, 
he would be permitted to prove the identity of the offence, 
by parol evidence, if it could not be sufficiently established 
by an inspection of the record. There are few cases, in- 
deed, in which the facts constituting the offence are set 
forth with sufficient particularity, to enable the defendant 
to sustain a plea of autrefois acquit, or autrefois convict, 
without such evidence. The Queen v. Blake, (6 Adol. & 
El. N. S. (51 Eng. Com. L.) 126.) 
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The second objection urged by the defendant is, that the 
acts charged in the information do not constitute an offence 
for which he can be held liable in a criminal prosecution. 

The validity of this objection must depend upon the 
construction and effect which should be given to the 53d 
section of the statute, entitled “‘ An act concerning Prisons,”’ 
and the 87th section of the statute concerning crimes and 
punishments. By the first mentioned statute, it is, among 
other things, provided, that “ All lewd and dissolute per- 
sons, who frequent houses of bad fame,’’ may be punished 
in the manner therein specified. One class of persons, 
only, are punishable under this statute, and that is the 
lewd and dissolute. In an information, therefore, for its 
violation, it is essential that the person against whom it is 
brought, should be described as a lewd and dissolute per- 
son ; for all the facts necessary to bring the defendant pre- 
cisely within the statute, must be stated. Morse v. The 
State, (6 Con. Rep. 12.) In this information, the defend- 
ant is not so described. The purposes for which he fre- 
quented the house mentioned in the information, are stated, 
and they furnish strong, and, perhaps, conclusive evidence, 
of the fact that he was a lewd and dissolute person. But 
it is a well settled rule of pleading, that an allegation of the 
mere evidence of a material fact, is not sufficient. The 
fact itself must be stated ; otherwise the allegation will 
present no subject to which the law can be applied. (9 Co. 
9, b.; Willes, 131; Cro. Eliz. 913; 2 Root, 74; 2 Strange, 
793; Cro, Jac. 383.) 

By the other statute, to which reference has been made, 
it is provided that ‘‘ Every person who shall keep a house 
of ill-fame, resorted to for the purposes of prostitution or 
lewdness, or who shall reside in or frequent such house, for 
the purposes aforesaid,” shall be punished as by said act 
is provided. The prosecutor claims that the facts alleged 
in the information, are sufficient to bring the case within 
this provision of the law. But I entertain a different 
opinion, an opinion founded upon the decision of the Su- 
preme Court of Errors, in the case of Cadwell v. The State, 
(17 Con. Rep. 467.) In that case, it was held, that the 
phrase, “ house of ill-fame,” used in the statute, means a 
house which not only has the reputation of being a “ bawdy 
house,” but is such in fact, and that, to sustain a prosecu- 
tion founded upon this statute, it is necessary to prove the 
actual character, as. well as the reputation, of the house, to 
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be that of a brothel. It therefore becomes essential to the 
sufficiency of the information, that there should be an aver- 
ment of the actual character, as well as the reputation, of 
the house which the defendant is charged with frequenting. 
But it contains no such averment: it alleges that the house 
was one of ill-fame, but it omits to allege that it was re- 
sorted to for the purposes of prostitution or lewdness. The 
information is not therefore supported by either of the sta- 
tutes which have been recited. 

The only question remaining to be considered is, Whether 
the information can be supported at common law. And 
this depends upon two other questions: 1. Whether the 
common law, for the punishment of the offence intended to 
be charged against the defendant, is in force in this State ; 
and if it is, 2. Whether facts sufficient to constitute the 
offence, are alleged in the information. 

1. The statutes which have been recited, contain a revis- 
ion of the whole common law upon the subject to which 
they relate, and were manifestly intended as a substitute 
for it. They impose different penalties, and require differ- 
ent evidence to sustain an information for their violation. 
The punishment prescribed by the statute, for common law 
offences of this description, is imprisonment in a common 
jail, not less than thirty-one days, nor more than one year, 
or a fine not exceeding three hundred dollars, or such fine 
and imprisonment both. But for the same offences against 
the statute, the punishment is imprisonment in a common 
jail for a term not exceeding six months, or a fine not ex- 
ceeding one hundred dollars, or such fine and imprisonment 
both. Thus, the offender against the common law must 
be imprisoned (if imprisoned at all) thirty-one days, at 
least, and may be for a whole year; but the offender 
against the statute cannot be imprisoned for a longer period 
than six months, and may not be for more than one day. 
The former may be fined three hundred dollars, the latter 
not exceeding one hundred dollars. Besides, to support an 
information for this offence, at common law, evidence to 
prove the reputation of the house which the defendant is 
charged with frequenting, is not required : it is sufficient to 
prove that it isa bawdy house, in fact, and that the defendant 
knew it to be such. (Burn’s Jus., Tit. Lewdness, 257 ; 
Wood. b. 3, c. 3.) But, to support an information, founded 
upon the statute, it is necessary, as has already been shown, 
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to prove the reputation, as well as the actual character, of 
the house to be that of a bawdy house. 

The whole common law, upon this subject, having been 
thus revised by the Legislature, is impliedly repealed, and 
not now in force in this State. Commonwealth v. Kimball, 
(21 Pick. 373); Commonwealth v. Cromley, (1 Ashmead, 
179); The State v. Whitworth, (8 Port. 434) ; Common- 
wealth v. Cooley, (10 Pick. 37); Bartlett v. King, (12 
Mass. 545); Nichols v. Squire, (5 Pick. 168.) But if it 
Were operative, as is claimed on the part of the State, the 
information is insufficient to bring the case within it, for 
the want of two material allegations. 1. That the house 
mentioned in the information, is a bawdy house; and 2. 
That the defendant knew it to be such. 

The information, coming to this Court, by appeal, can- 
not be amended by the State’s attorney, either by the ad- 
dition of a new, count, or otherwise, and must, therefore, 
for the reasons assigned, be adjudged insufficient. 
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Notes of Cases decided in the Supreme Court of the State 
of New York, at the General Term, in the City of New 
York, June, 1851. 


Hon Joux W. Eomonps, Chief Justice ; Hon. Heyry P. Epwarpvs, WiLti1amM MitcHe., 
James G. Kiya, Associate Justices. 


Agreement — Consideration. Where a party negotiates a loan, and 
agrees to indemnify the lender, and afterwards, when asked to do so, 
executes a bond and mortgage in pursuance of that agreement: Held, that 
the promise to guaranty, was a sufficient consideration for the bond and 
mortgage. — Cheeseman v. Griffin. 

Howe and Treadwell, for the defendant. W. C. Wetmore, for the 

laintilf. 
Assignment —Validity of for benefit of Creditors. Decided, that it is 
no objection to assignment of property in trust for the benefit of creditors, 
that the individual debts of the assignors are made liable in the first in- 
stance to the payment of the indebtedness of the partnership. 

Nor is it any objection that the assignee is directed not to sell the 
assigned property on credit. A specific direction to the assignee to do 
what is prima facie his duty is not per se evidence of fraud. 

Where an assignment is in trust for the payment of all the assignor’s 
creditors, a provision for the return to the assignor, of the surplus after 
the payment of the debts, will not render the assignment void. — (Ed- 
monds, J., dissenting.) — Van Rossum v. Walker. 
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Bankruptcy —Plea of Bankrupt Discharge — Maintenance of Bankrupt’s 
Family — Expenses of Proceedings — Promssory Note — Executors, when 
liable for Costs. In an action upon a promissory note, the defendant plead- 
ed puis darrein continuance, his discharge under the bankrupt act. On the 
trial, the defendant offered in evidence certain objections which had been 
made by the plaintiffs to his discharge, at the time the proceedings in bank- 
ruptcy were pending. These objections were allowed to be read in evi- 
dence, although objected to. ‘They related to the same matters which were 
set up by the plaintiffs in this suit, for the purpose of defeating the defend- 
ant’s discharge. Held, that it was proper to receive the objections, in 
order to show that the plaintiffs knew of al] those matters at the time the 
bankrupt proceedings were pending, and that he in fact raised the same 
objections in the course of those proceedings. Held also, that there was 
no impropriety in showing that those objections were not considered avail- 
able in opposition to the decree in bankruptcy. 

Also decided, that it was not a ground of error for the Judge to charge 
the jury that a party applying for the benefit of the bankrupt act had a 
right to set aside property for the maintenance of himself and family ; nor 
to charge that the bankrupt had a right to apply a reasonable amount of 
his property to the payment of the expenses of procuring his discharge, 
and that if such application was made previous to filing his petition, he 
might omit to mention such property in his petition and schedules. 

An instrument payable to the estate of M. 1.., deceased, and not to any 
person or persons by name, is not a promissory note under the statute ; and 
if it is sued upon by the executors of M. L., and they fail in the suit, they 
are not exempted from the payment of costs. — Lyons et al. La’rs. v. 
Marshall. 

Corporation —Right of a Bank to sell Property taken in payment of a 
Debt —An isolated Transaction not a violation of Charter. ‘The 5th section 
of the plaintiff's charter provided that the corporation should not, directly 
or indirectly, deal or trade in buying or selling any goods, wares, merchan- 
dize, or commodities whatever, unless in selling the same when truly pledged 
by way of security for debts due to the corporation. The defendant's charter 
contained a similar provision. ‘The plaintiffs having in their possession a 
quantity of butter which they had obtained in settlement of a debt due to 
them from G. & B., the defendants applied to them for a loan of money. 
The plaintiffs advanced the money to the defendants, and at the same time 
sold them the butter at its market price, the defendants promising to repay 
them, at a future day, the amount of the money loaned and the price of the 
butter, and turning out to the plaintiffs business paper for the amount guar- 
anteed by the defendants. In an action by the plaintiffs, upon the guaranty, 
Held, that the contract between the parties was not void as being within 
the restriction of the respective charters of the parties, it being an isolated 
transaction of buying and selling, and that it was a lawful contract within 
the principle of Potter v. Bank of Ithaca, (5 Hiil, 490.) And the nonsuit 
was set aside. — The Sackets Harbor Bank v. The Lewis County Bank. 

Covenant — Parol Evidence to explain terms of art in a writen Contract. 
Action upon a covenant by which defendant bound himself to use the ut- 
most of his endeavors to teach the plaintiff the ‘‘ trade of a cabinet and 
mahogany door maker.’’ The declaration averred a breach of the covenant 
on the part of the defendant. Upon the trial, the plaintiff contended that 
the trade described in the covenant, was cabinet making, and mahogany 
door making, in the former of which, plaintiff had not been instructed. 
Evidence was offered on the part of the defendant, to explain the terms 
employed, and that they were used to designate a particular business, in 
which the plaintiff had in fact been instructed, and that the term ‘* cabinet,”’ 
as used, did not imply ‘‘ cabinet making *’ generally. Held, that the evi- 
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dence was admissible, because, although parol evidence cannot be given to 
explain an agreement, so as by it to show what the parties agreed to do, 
yet. where terms of art are used, and have acquired a definite meaning 
known to those engaged in it, evidence may be received as to what that 
meaning is. Parol evidence may be received to show what is the business 
of a *‘ cabinet and and mahogany dvor maker,’’ as such terms are used in 
a contract, and that it includes only the making of mahogany doors, and 
ornamental woods.— Stroud vy. Frich. 

D MeMahon, for the plaintiff. C. Lawton, for thedefendant. 

Evidence of Failure or want of Consideration under the General Issue 
— Recalling Witnesses — New Trial on ground of newly discovered Evi- 
dence. Decided that a total failure of the consideration of a note, or that 
it was given without consideration, may be proved under the general issue 
without notice. 

After a witness for the defence has been examined and cross-examined, 
and permitted to leave the stand, and has subsequently conversed with the 
plaintiff's counsel, it is in the discretion of the Judge to consent or refuse to 
recall him upon application by the plaintiff. 

‘Testimony to impeach a witness does not furnish a reason for a new trial 
on the ground of newly discovered evidence. — Meakim v. Anderson. 

Indictment for obtaning Signature by false pretences. An indictment 
for obtaining by false pretences the signature of one Holman to a deed, de- 
scribed the lands conveyed by the deed in the most general terms, as certain 
lands in the State of Texas, without alleging that Holman owned or 
claimed any title to the lands, or specifying the date of the deed; or aver- 
ring that the instrument could not be more particularly described, by 
reason of its loss or destruction, or being in the defendant's possession, 
&ec. And it did not appear, except upon a very liberal intendment, that 
the prosecutor had affixed his signature to any instrument, which might 
tend to his hurt or prejudice. Held, on demurrer, that the indictment was 
bad. — The People v. Dord. 

Indictment. An indictment for forgery lies for making and issuing a 
false instrument, in the name of another, requesting persons to whom 
goods has been sent by the owner, to deliver them to the defendant, the 
defendant having induced the owner so to send these goods, by falsely repre- 
senting that he was directed to do so by those to whom the goods were 
sent; and it is sufficient to allege that the forgery was with intent to de- 
fraud the persons to whom the goods were sent.— Harris, Plaintiff in Error, 
v. The People. 

A.D. Russell, for plaintiff in error. John McKeon, (District A ttorney,) 
for people. 

Insurance — Validity of Note given for Premiums in advance — In what 
manner and for what purpose it may be transferred. The defendants made 
a promissory note fur $1500, payable to their own order, and delivered the 
same to the President of the Croton Insurance Company, together with ano- 
ther note of the same date for $1501.20, in exchange for a note of $3001.20, 
originally given by the defendants to the company as a subscription note for 
premiums in advance. The original note was one of several notes given 
to the company by different parties in advance fur premiums, thereafter to 
be earned, in order to assist the Company in paying its debts, and to induce 

rsons to effect insurance with the Company. By a resolution of the 
oe of directors, passed after the giving of such note, the President was 
authorized to raise funds for the payment of the Company’s debts, on the 
pledge of its assets. ‘The Company having borrowed $ 3000 of the plain- 
tiff, on its own note, to pay losses, gave him at the same time the $1500 
note of the defendants, and another note for $1500 made by one Wood, as 
collateral security. In an action upon the $1500 note made by the de- 
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fondant, the plaintiffs offered to surrender the note given by the Insurance 
Company, and proved that it had not been paid, and that the Company was 
insolvent. eld, that the note was valid, and founded on a good consider- 
ation, although the premiums had not in fact been earned at the time 
of the failure of the Company, and that the transfer thereof to the plain- 
tffs, under the circumstances, was a valid and effectual negotiation of such 
note, within the provisions of the Company's charter. — Crooke & Fuwkes 
v. Mali. 

In June, 1844, the defendant gave his note to the Croton Insurance 
Company for $5000, payable in one year, as a premium note given in ad- 
vance, in conformity with the 12th section of the Company's charter, and 
upon which note, or the balance thereof beyond the amount he should pay 
to the Company for premiums earned, he was to receive 5 per cent. per 
annum. The defendant effected insurances with the Company, and the 
premiums on the amount of such insurances having been paid by him to 
the Company, had been deducted from the face of the note. ‘lhe Company 
having failed, an action was brought upon the note, by the receiver. ‘The 
defendant resisted the recovery of the balance, on the ground that the note 
was void for want of consideration. Ji/el/d, that the note was valid, and 
that the defendant was liable to pay the full amount thereof, less such 
part of the same as he had paid the Company in cash, for premiums 
earned. — Browner, Receiver, §&c. v. Cruikshank. 

Jurisdiction — Voluntary Appearance by a Defendant. The plaintiff in 
error was a non-resident of the county of New York, and was sued by the 
defendant in the Marine Court of that city, on a summons returnable ten 
days after it was issued. ‘The statute provides that in cases of non-resi- 
dent defendants, the summons should be returnable, not less than two, nor 
more than four days, and if the defendant be proceeded against otherwise, 
‘*the Justice shall have no jurisdiction of the matter.’’ The plaintiff in 
error appeared atthe return day, and pleaded to the action, and subsequently 
judgment was rendered against him. On certiorari, the Superior Court of 
the city of New York, affirmed the judgment. (See case reported in 1 
Sandf. Sup. Court Rep. 19.) The Supreme Court, on a writ of error, 
reversed this judgment, holding that the Marine Court had no jurisdiction 
of the action, by reason of the statute in reference to non-resident defend- 
ants; and that the voluntary appearance of the plaintiff in error did not 
confer jurisdiction. ‘The rule, as laid down in the cpinion of the Court, is, 
that where an informal process is issued, a party may waive the informal- 
ity, by appearing and pleading ; not so, however, where the statute, as in 
the present case, expressly excludes jurisdiction — Robinson v. West. 

D. Marvin, for plaintitf in error. Wightman and Clark, for defendant in 
error. 

Parent and Child —Right of a Step-father to recover for the support of a 
Step-child, Action by a step-father against his step-son, for board and lodg- 
ing and other necessaries furnished the latter during his minority. ‘The 
action was brought before the defendant became of age. Hed, that a step- 
father is not bound to support his step-children, nor the latter to render him 
any services ; but if he maintains them, or they labor for him, the parties 
will be held to have dealt with each other in the characters of parent and 
child, and not as strangers, without obligation on the part of the father to 
pay for his children’s services, or on the part of the children to remune- 
rate their father for their support. Wéeiliams v. Hutchinson, (5 Barb Sup. 
C. Rep. 123; 3 Comst. 312, 8. C.) approved. Gay v. Baliou, (4 Wend. 
403), overruled so far as it holds that a step-soa is liable either upon an 
implied promise or upon an express promise during minority, to pay 
for necessaries furnished by his step-father. — Sharp v. Cropsey. 
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Partnership —Action upon a Promissory Note —Liability of a Firm for an 
Indivetual Debt of one Partner. ‘This was an action upon a promissory note, 
made by Richards & Fleury, and purporting to be indorsed by the the 
firm of Lee & Richards, to the holder, who was the plaintiff in this action. 
Kichards defended the suit, on the ground that the note was indorsed by his 
partner Lee, and passed to the plaintiff in payment of a private, individual 
debt, without the consent or knowledge of Richards, and with full knowl- 
ege on the part of the plaintiff, of these facis. There being no evidence 
of Richards’ assent to the transfer, and the other facts of the defence not 
being controverted, it was held, that no action could be maintained upon 
the note, and that the transfer by Lee being to secure an individual debt 
of his own, did not operate as a valid transfer of the note to bind the firm. 
— Kemeys v. Richards. 

John Cochran, for the plaintiff. E. H. Nichols, for the defendant. 

Partnership Laainlity. In December, 1846, Durgmair, Bodine & Martin, 
entered into a special partnership, to continue three years, in which Martin 
was the special partner, and the other two the general partners. ‘The 
business was conducted in the name of Durgmair & Bodine. In February, 
1847, it was agreed that Durgmair should withdraw, and Bodine and 
Martin should carry on the business, but that the partnership should not 
be publicly dissolved, until certain of the old firm’s notes should be paid, 
and that, in the meantime, Durgmair should allow his name to be used 
asa partner. Held, that the agreement clearly made the three defendants 
partners as to third persons, until the public dissolution of the firm, and 
that the defendant Durgmair was liable on the notes given by the new firm, 
in the name of Durgmair & Bodine. 

A person, by allowing his name to be used as a partner, is liable, even 
though a partnership may not exist, and any private arrangement between 
individuals, limiting the general liability of each, will not impair or affect 
the rights of third persons, unless they have notice thereof. — Buckley v. 
Durgmair et al. 

F. Fellow, for plaintiff. A. Schell, for defendants. 

Power of Attorney. In an action of replevin for timber, the defendants 
gave notice of payment and satisfaction for the taking of the goods. On 
the trial, they offered in evidence a receipt, signed by a person, as attorney 
for the plaintiff, acknowledging the receipt of $62 in full for timber, and 
for all trespasses committed by the defendants on the plaintiff’s land, in the 
town of M. ‘They also offered in evidence a power of attorney, executed 
by the plaintiff, under which the agent professed to act ; which authorized 
the attorney to commence and prosecute any suit or suits, action or actions, 
which might arise out of, or proceed fiom any trespass or trespasses, 
waste or wastes, committed upon the real or personal property of the 
plaintiff, and to exercise a sound discretion in the settlement of any trespass 
or trespasses, so committed, &c. Held, that the attorney had authority to 
make a settlement for a trespass in cutting timber, without the commence- 
ment of a suit. — Taylor v. Harlow & Pierson. 

Rights of Property in Oyster Beds planted in the High Seas. In an 
action of trespass for taking and carrying away the plaintiff's oysters, 
which he had previously planted in the mouth of Le Roy Bay, adjoining 
Long Island Sound, the defendant gave notice of his intention to give 
evidence of justification in taking’ oysters in the water of the high seas. 
it appeared in evidence, that about five years previous to the trial, the 
plaintiff had planted oysters in the place in question, where there was 
no natural growth of oysters; they were planted opposite to the defend- 
ant’s land, and his servant, by his direction, carried away about fifteen 
bushels of them. ‘There were no stakes or inclosures defining the extent 
of the bed, and, although buoys had been placed there at two different 





Ste 


ER ae are 


Abstracts of Recent American Decisions. 387 


‘ 


times, they had been carried away, and, from the year 1843, to a period 
shortly before the trial in 1817, there had been neither buoys nor any other 
evidence of an assertion of ownership by the plaintiff. Held, that the plain- 
tif had not established such an exclusive right to the oyster bed, as would 
entitle him to recover. — Brinckerhoff v. Siarkins. 

Sale — what amounts to a Conditional Sale — When a Delivery of Goods 
not a Waiver of a Condition. Where, upon a sale of goods, a memorandum 
was signed by the broker, as the agent of the parties, which contained a 
provision that the notes to be given for the price, should be made satisfac- 
tory to the sellers; He/d, that the obvious construction of the contract was, 
that the delivery of the merchandize, and the giving of the notes, were to 
be simultaneous acts, and that each was to be the condition of the other. 

Where, after a conditional sale of goods has been agreed on, the goods 
are delivered by the vendor, without insisting upon the performance of the 
condition at the time of the delivery, but it is insisted upon immediately 
afterwards, when the bill is rendered, and the vendee fully recognizes and 
acknowledges the condition as still subsisting and binding upon him, 
such delivery will net be held to be a waiver of the condition. — Draper 
et al. v. Jones. 








Supreme Judicial Court of Massachusetts, Worcester, October 
Term, 1851. 


Corporation, Organization of — Lialility of Stockholders. n this case, 
which was assumpsit for goods sold and delivered, the evidence tended to 
show that the contract was made by defendant in behalf of the Stoneville 
Manufacturing Company, a Corporation. The plaintiff insisted defendant 
was personally liable, — Ist, because the Corporation lost its organization 
by failing to elect a clerk during the year 1844, the year previous to the 
purchase of the articles sued for; 2d, because the Corporation has not 
complied with the requisitions of the statute exempting its members from 
personal liability. But it was held, Ist, that by failing to elect a clerk, 
the Corporation did not lose its organization, the former clerk holding over 
until a new one was chosen and qualified ; and, 2d, that although defendant, 
as a stockholder, was made by statute jointly and severally lable for the 
. debts of the Company, it was only in the mode pointed out by statute, to 
af wit, upon an execution recovered against the Company, to be levied upon 
} his estate, and not as upon a contract made by himself personally, in a 
i. suit against him individually. — Knowlton v. Ackley. 

a Thomas, for plaintiff; Washburn, for defendant. 
ia Execution, Levy of upon an Equity of Redemption — Rights of Assignee 
: of an Eyuity conveyed subject to Attachment. In this case plaintiff 
claimed under deed of one M., of an estate subject to a certain mortgage, 
the same being then under attachment, at the suits of sundry creditors of 
M. ‘These were prosecuted to final judgment, and upon the execution 
in the suit in which the earliest attachment was made, the equity was sold 

by the officer and purchased by the defendant. 

Plaintiff sought to avoid the levy on various grounds. Ist, The officer 
sold and embraced in his deed certain parcels not belonging to debtor. 2d, 
He advertised offered and sold, but did not convey by his deed certain other 
parcels not belonging to debtor. 3d, He embraced in his sale certain ma- 
; chinery and tools in one of the parcels, and conveyed them by deed with 
La the parcel, by which means the price bid was swelled beyond the true value 
of the estate, and if plaintiff sought to redeem he must pay for what he 
could not acquire by such redemption. But the Court held, that all the 
officer sold was the debtor’s right, whatever that was, and nothing more 
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could pass, and if the price of that was swelled by any means, it was not 
an injury to the debtor, and plaintiff had no better rights than the debtor, 
and consequently, could not, for this, avoid the levy and sale, (Pomeroy v. 
Winship, (12 Mass. R. 514) ; and in respect to she machinery and tools, 
did not appear what they were nor how connected with the realty. 

In the advertisement the mortgage, subject to which the equity was sold, 
was described as dated August 29, when, in fact, it bore date June 29; 
but the book and page where recorded were correctly stated, and it was 
held, that this variance did not affect the levy, only one mortgage being 
shown to exist between the same parties. 

It appeared that the creditors entered into an agreement to bid the 
amounts of their respective debts, at the sale, and employed the defendant 
to do so, which, as plaintiff insisted, was greatly beyond the actual value 
of the equity, whereby he was prevented from redeeming as he had a right 
todo. but it was Ae/d, that the creditors had a right to enter into such 
agreement and to bid accordingly, and it was no injury to the debtor, 
whose rights only plaintiff had. 

It was contended, that one of the jndgments, upon which the proceeds of 
the sale were applied, the second in order, had been paid before execution 
issued, and that, by the creditor's agreement, their respective judgments 
were so united, as to be all affected, if one of them had become void, as 
the sale was in fact upon them all, although returned only upon one. But 
held, that the sale being made, as returned by the officer, upon an execu- 
tion confessedly a valid one, the objection, in respect to the second one, 
could not prevail. — Buffum v. Dean, et al. 

Washburn and Bacon, for plaintiff; Thomas, for defendant. 

Executor and Administrator, for what chargeable. Action brought to 
charge defendant, as administrator of L. B., to recover an amount alleged 
to be in his hands. It appeared that the money had been placed in his 
hands in her lifetime, for her support. It was Aedd, that these assets were 
in his hands as her trustee, not as her administrator, and that he could 
not be charged as such, and his plea of plene administrarit therefore held 
good. — Marsh v. Larned. 

Thomas and Bowman, for plaintiff; Bacon, for defendant. 

Insolvency — Deb's not barred. In this case, during the pending of 
the action, and after the same had been submitted undera rule of Court 
to referees, defendant was declared insolvent, and the first publication of 
notice of issuing the warrant was made before the referees made the:r 
report. That having been made and aecepted, the question was if pro- 
ceedings should be stayed on account of defendant's insolveney? Held, that 
no debt existed till the acceptance of the award, and that the case of Samp- 
son v Clarke, (2 Cush. 173,) was conclusive in this, the debt not being 
affected by the proceedings in insolvency. — Mann v. Houghton. 

Fuller, for plaintit® ; Wood, for defendant. 

Insolvency, Discharge in. Appellant was a member of an insolvent 
copartnership, and was himself insolvent. His private estate was sufficient 
to pay 55 per cent. of his private debts. But the copartnership property did 
not pay 50 per cent. of the compiny’s debts, The commissioner of insol- 
vency refused to grant him a discharge from his private debts, or to allow 
him the 5 per cent. provided for in § 5 of ¢ 168, stat. 1838. But the Court 
held, upon appeal, that he was entitled to a discharge from his private debts 
and an allowance of 5 per cent. out of his private assets, but not thereby 
to affect the proceedings against him as copartner. — Baker, appellant from 
decree, Fc. ; 

Washburn and Grant, for appellant. 

Insurance — Construction fa Policy — Parol Evidence, how far com- 
petent to explain. ‘This was an action upon a policy covering a machine 
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shop and other buildings, in the written part of which policy was inserted 
the stipulation ** a watchman kept upon the premises.’’ It appeared that 
the tenants of the building employed a watch for what was called half the 
night, viz. from half-past five till half-past ten, but no longer. The build- 
ing took fire and was consumed about one, A. M. The only question 
was, Whether plaintiff had complied with the stipulation in his policy 
as to keeping a watch 

Upon the trial the Court admitted parol testimony as to usages in other 
mills, from which it appeared that the times during which watchmen were 
employed were very various, depending much upon the stipulations in the 
respective cases where policies had been taken. ‘The defendants objected 
to such testimony, and contended that the construction of the policy was 
matter of Jaw. Plaintiff contended that the clause should be regarded as 
a matter of description and not a warranty. 

But it was held, that though not exactly a warranty, it was a stipulation 
as to what had been and what should continue to be adopted in respect to 
keeping a watchman upon the premises; that in order to ascertain the 
meaning of the expression, the Court must inquire into all the cireum- 
stances ; that being a question of time, and no precise time being specified, 
it became necessary to apply the ordinary rule of inquiring what is reason- 
able. This had not become fixed by general usage, and the instruction of the 
Judge who tried the cause was correct, ‘* That if in good faith and without 
fraud, a watchman was kept on the premises, and such an one and for 
such portion of the time or such certain specified hours, as, in the honest 
exercise of ordinary care and prudence, was deemed sufficient for the safety 
of the building, that would be a compliance with the clause or provision in 
the policy.’’ — Crocker v. People’s Insurance Company. 

W ood and Farley, for plaintiff; Washburn, for defendant. 

Judgment — When fraudulent as to subsequent Attaching Creditors. 
Where plaintiff, in an action, through his counsel, took judgment, upon 
default, for a larger sum than was due, but this was done inadvertently on 
the part of his attorney, although plain iff knew that so much was not due, 
it was held that a second attaching creditor could not avail himself of this 
so as thereby to avoid the prior attachment made in favor of such plaintiff. 
The cases of Fairfield v. Baldwin, (12 Pick. 338,) and Pierce v. Partri/ee, 
(3 Met. 44,) were decided and are to be sustained, on the ground only that 
the judgment of the first attaching creditor wis intentionally taken for 
more than was due, and consequently was fraudulent. —Felton v. Wads- 
worth. 

Thomas and Williams, for plaintiff; Washburn, for defendant. 

Landlord and Tenant — Determination of a Tenancy at Will. This 
was a proceeding under the Rev. Stat. c. 104. Plaintiff let to defendant 
a parcel of real estate, by parol, for the term of a year, upon which de- 
fendant was to do certain work, as rent. Defendant, failing to perform the 
work, plaintiff entered, and orally notified him to quit, at the same time 
laying his hand gently upon him, to remove him. ‘The defendant, failing 
to comply, plaintiff brought this process. And it was held, that it could 
not be maintained; that the only mode of determining such an estate, by 
the landlord. so long as he continued to own the land, was by written no- 
tice, as provided in the statute, (c. 104, and c. 60, Rev. Stat.) 

In giving the opinion of the Court, Shaw, C J. reviewed the various 
statute enactments and decisions thereon, upon the subject of Landlord and 
Tenant. stating the conclusions to be, that so long as the relation of Jand- 
lord and tenant subsisted, a tenancy at will cannot be determined otherwise 
than in the mode pointed out by statute, viz.: by notice in writing. But 
that this does not apply to cases of the death of either of the parties, or of 
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alienation of the estate by the lessor ; that upon the decease of either land- 
lord or tenant, the estate at will is determined, and the same effect is pro- 
duced by a feoflment, or a written lease fur years, by the lessor, to com- 
mence immediately. 

One or two expressions used in the opinion of the Court, as reported in 
Kelly v. Waite, (12 Met. 300,) should be somewhat modified, and that 
with that explanation, the rule above stated when applied to the various 
cases reported, will be found to reconcile them with each other, and the 
various acts of legislation upon the subject upon the decease of either 
party to a tenancy at will, or an alienation of the estate as above stated, 
the party holding the estate becomes a tenant at sufferance only. — Gleason 
v. Gleason. 

Boutelle, for plaintiff; Dewey for defendant. 

Landlord and Tenant — Where Process under, c. 101, Rev. Stat. will lie. 
In this case, Cutler held a mortgage upon an estate in possession of Clark, 
the mortgagor, and obtained possession by a suit to foreclose. Clark was 
left upon the premises, when the officer put Cutler in possession, which 
were afterwards let to plaintiff, who brought this process. 

It was he/d, that it would not lie; Ist, because plaintiff was not the 
assignee of any lessor of the estate, under whom the tenant held ; 2d, be- 
cause Clark was at no time tenant under a lease or demise from Cutler or 
plaintiff, and, consequently, that the relation of landlord and tenant never 
subsisted between them; and further, that, as mortgagor and mortgagee, 
Clark was not properly a tenant at wil! to Cutler, so as to bring him within 
the provisions of the 104 c. of Rev. Stat. Larned v. Clark. 

Dewey, for plaintiff; Fuller, for defendant. 

Mandamus — Devise Valid — though Condition on which given impos- 
sible, inconsistent, or against Public Policy. In this case Houghton 
devised a certain sum to be vaid to the town of B. for establishing and 
supporting a public school, free to all its inhabitants, under certain re- 
strictions, except eight persons, and their descendants, for one hundred 

ears. 

The schoo] having been established, plaintiff applied for admission, but 
was refused because he was son of one of these eight. He then applied 
for a mandamus to the school committee to examine him, and if of compe- 
tent ability, to admit him into the school. 

‘The writ was granted. Held, the devise good, but the condition void ; 
Ist, because of the impracticability of executing it by such a body as the 
town ; 2d, because it was against the policy of the law to carry such a 
provision into effect if practicable. Held, also, that the legal interest in 
the devise was in the town, who were authorized to hold and manage it, 
and being for a school, the beneficial interest was united with the legal. — 
Nourse v. Meriam et al. 

Washburn, for petitioner ; Thomas, for respondents. 

Mortgage — Mortgagee, when held as Trustee — Effect of Foreclosure 
upon Lialality as Trustee. In this case trustee disclosed a mortgage of 
personal property from principal defendant, and alleged a foreclosure by 
notice, &c., after service of writ and before answer made. ‘The question 
was as to the effect of such a supposed foreclosure. 

Held, if the property were attached specifically, and mortgagee sum- 
moned in same suit as trustee, it would not be competent for him by giving 
notice as provided in the statute, after such service, to foreclose the mort- 

e. How it would be if notice were given before service — guere ? 
as no specific attachment were made, or if made, it were subsequently 
released or discharged, the trustee may give notice and foreclose the mort- 
gage, thereby making the property absolutely his own, notwithstanding 
the pendency of the trustee process. — Hobart v. Jouvette and Trustee. 

Newton and Mason, for plaintiff; Dewey, for trustee. 
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Mortgage— Bill to redeem a Parcel of Real Estate embraced ina Mortgage 
from P. B.to N. R., in 1836. P. B's equity of redemption was conveyed 
to M. in 1839. In February, 1842, N. R. quit-claimed to defendant the 
pareel in controversy, which was a part of the mortgaged premises, de- 
scribing it by metes and bounds, and reciting therein that he thereby ** in- 
tended to quit-claim whatever right he had to the above described real estate 
by virtue of said mortgage deed.’’ In Oct. 1842, N. R. made an entry, 
as appeared by a certificate upon his mortgage deed, which was recorded 
upon the mortgaged premises, to foreclose the same. He continued to 
hold his mortgage upon the other parts of the mortgaged estate, and never 
actually occupied the disputed premises, nor was there any evidence except 
the certificate, that any entry was made upon this part of the mortgaged 
estate. 

M. quit-claimed his interest in the premises in 1847, to plaintiff. The 
defendant contended that the entry by N. R., in October, 1842, operated a 
foreclosure of the mortgage, and it was so held by the Court, the possession 
of defendant being regarded as a holding of possession by his releasor, for 
that purpose. — Raymond vy Raymond. 

Washburn, for plaintiff; Wood, for defendant. 

Power of Attorney, Execution of — Construction of a Power. B. G. 
gave L. a power of attorney, under seal, ‘* to buy and sell real and personal 
property, and good and sufficient deeds, to make, execute, and deliver in my 
name, in transferring and conveying the same,’’ (then follows a clause as to 
instituting and defending suits) ; ‘* especially do J empower my said attorney 
to carry on my saw-muill, and buy and sell logs, timber, and lumber, and 
do all necessary things in and about the same, and, in general, to make 
such contracts, for the profitable improvement and use of such property, 
and other means as I possess, for the enlargement of my estate,’’ &c. 

L. exhibited this power of attorney to plaintiff, and borrowed, in B. G.’s 
name, a sum of money, for which he gave a note, and a mortgage of real 
estate, belonging to B.G. ‘The note and mortgage he signed with the 
name of B. G , adding to the note, ** by attorney,’’ but not on the deed, 
stating how it was executed; the certificate of acknowledgment by the 
Justice, stated it to be done by L , his attorney. 

Held, 1. That this was not such an execution of the power of attorney, 
as to bind the principal, either by the signature of the note or mortgage. 
It should have stated by whom the name of the principal was affixed ; 
but this does not apply where the instrument is signed in presence of the 
principal, and his name affixed by his personal direction. 

2. That the power was not sufficient to authorize the attorney to borrow 
money, and mortgage real estate, to secure the payment of it in the name 
of his principal. — Wood v. Goodrich. 

Washburn and C. Mason, for plaintiff; Dewey, for defendant. 

Tender, Effect of under Rew. Stat. c. 25, § 23. This was an action un- 
der the statute, for an alleged injury, arising from a defect in a highway. 
The defendants tendered a certain sum, which they paid into Court; and, 
upon the trial, offered evidence, tending to show carelessness on the part 
of plaintiff, in driving, at the time of the alleged injury. But the Court 
held, that defendants were estopped by their tender, from showing any thing 
to affect plainuff's right of action, that a tender in this action had the 
same effect as a tender at common law, in actions of assumpsit, admitting 
every thing which plaintiff would have to show, in order to recover, except 
upon the matter of damages, and among the things which plaintiff would 
otherwise have to prove, was -the exercise of reasonable care, which was 
consequently admitted by such tender. — Bacon v. Chariton. 

Thomas, for plaintiff; Washburn, for defendant. 

Towns — Right of Towns to School Money —and to Tax Persons for 
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Expenses of Burial of the Dead. It is not competent for a town to vote 
that an individual inhabitant may draw from the treasury his share of 
the school money raised by the town, in order to enable him to send his 
children to another than one of the schools of the town. 

Where the town voted to defray the expenses of burying the dead, it 
was held that one who was liable to be taxed could not sustain an action 
to recover back a share of the expenses incurred and paid by the town and 
included in the town taxes, for the burial of strangers or others who 
deceased in town, and whose estates were sufficient to defray such expences. 
— Withington v. Harvard. 

Fuller, for plaintiff; Allen, for defendant. 

Usury — Competency of Debtor to testify. In this ease defendant 
offered himself as a witness, to show in defence of an action to recover a 
note, that it was given to A. B., Jr, executor and residuary legatee of 
A. B. deceased, as a balance unpaid of a note given A. B., in which usury 
was reserved and taken, and that A. B., Jr. was cognizant of all the facts 
in respect to the original note at the time it was given. But the Court 
held, that by ‘* creditor’’ in the 4th sect. c. 35, R.S., was meant the 
lender of the money, and that although A. B , Jr. was, in respect to the 
note in suit a creditor, yet not being a party to the original note, it was not 
competent for defendant to testify. — Bacon v. Robinson. 

Thomas, for plaintiff; Washburn, for defendant. 

Writ, Indorsement of. In this ease the question was, Whether “‘ from 
the office of W. H.,’’? who was an attorney at law, was such an indorse- 
ment as the law requires to be made where the plaintiff resides out of the 
Commonwealth. Held, to be a sufficient indorsement. — Slate v. Ackley. 

Hooper, for plaintiff; Williams, for defendant. 

Wri of Entry, Rents and Profits recoverable in. In this case, admin- 
istrator cum testamento annero, sold real estate, when, by the will, a trus- 
tee was alone authorized to convey, and sale held void. ‘Testator's residuary 
devisee brought this action to recover the land. While the action was 
pending, trustee sold the estate to the tenant, and the title thereby acquired 
held good. The question was, Could plaintiff afterwards have judgment 
for the rents and profits, while held by tenant, under his void title? and tt 
was held, he might recover, as the judgment must be upon the state of the 
title, as it was at the date of the writ. — Tainter v. Hemenway. 

Matthews, for plaintiff; Bacon, for defendant. 


Hampshire, Hampden, and Franklin, September Term, 1851. 


Action, Release. Assumpsit on Promissory Note. Defendant pleaded 
a release of the action, and offered a paper signed by plaintiff, stating that 
the action was commenced without his knowledge, and discharging the 
same. 

Held, that the release was not properly pleaded, but should have been 
taken advantage of, by motion to dismiss. — Nelson v. Thompson. 

Wells and Alvord, for plaintiff; Allen and Davis, for defendant. 

Costs.* Two actions for damages to the wife of Amos Taylor. The 
cases were tried together, by order of Court, and resulted in verdicts for 
the plaintiff. 

The question then came up, on taxation of costs, whether the witnesses 
attending in each case could be taxed in each case. 

Held, that the taxation of witnesses must follow the practice in other 
cases ; that is, that witnesses will be taxed in each case, so far as they 








* This was at nisi prius. 
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were witnesses in the two cases, and the taxation cannot be confined to a 
single taxation as for one case. — Amos Taylor v. Vt. § Ms. R.R. Co.; 
Amos Taylor et ux. v. Same. 

Allen and Davis, for plaintiff ; Aiken, for defendant. 

Pauper. Assumpsit to recover for support of a State pauper. The 
statement of facts found that provision was made for the pauper’s support in 
Coleraine, for a year; that during the year, the pauper left Coleraine, with 
an intention not to return, and stopped in the plaintiff’s family. ‘The pau- 
per might have returned without difficulty, to Coleraine. ‘The defendants 
were duly notified, and the action was brought for support furnished 
during the time that provision for the pauper’s support was made in Cole- 
raine. 

Held, that the pauper was not in need, within the meaning of the stat- 
ute, and that as she might have ava'led herself of the provision made for 
her in Coleraine, the town of Shelburne was not liable to the plaintiff by 
force of Rev. St. ch. 46, § 16-18. — Shearer v. Shelburne. 

Allen and Davis, for plaintiff; Aiken, for defendant. 

Tax Title. This was a real action, and the question turned on the 
validity of a tax title, under which the tenant claimed. 

Among other objections to the tax title was the following : that the ad- 
vertisement and notice of sale stated the tax at $4.12, when in fact it was 
$3.30, and parol evidence of the collector to show that the sale was only 
inade to satisfy a tax of $3.30, was not competent. 

The Court held that this variation was fatal to the collector's deed. — 
Alexander v. Pitts. 

Aiken, for demandant ; Allen and Davis, for tenant. 


Decisions under the new Practice Act of Massachusetts. 


Court of Common Pleas at Taunton, September Term, 1851. 


Hand v. Hughes. The plaintiff filed interrogatories under the new 
code of practice, to be answered by the defendant. The first was, ‘* Did 
the plaintiff lend you money” at a time specified? The defendant an- 
swered, admitting that the plaimiff had lent him $60; and added that 
he had subsequently repaid a part of it at various times, amounting to- 
gether to about $45, and had furnished the plaintiff with board for four- 
teen weeks at $1.50 a week. 

The plaintiff moved to strike out the latter part of the answer as irre- 
levant. 

Hoar, J.— Matters not relevant to the interrogatory, although relevant 
to the defence, are not to be inserted in the answer. The defendant can- 
not avail himself of an independent ground of defence, in avoidance of the 
plaintiff’s claim, by stating it in answer to an interrogatory, which only 
seeks for a disclosure relative to the origin of the claim. Such is the rule in 
equity, upon a bill for a discovery; and the same provision is carefully 
secured by the phraseology of the statute. All of the answer which 
follows the admission must be expunged. 


Court of Common Pleas, Suffolk County, October Term, 1851. 


Eagle Bank vy. Hill et al. Leave to ammend the certificate of counsel 
appended to the declaration, to make it conformable to the statute, granted 
without terms, before any appearance for the defendant, where the word 
** subject ’’ had been omitted. 

Question as to duty of clerk in issuing an execution. 
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Held, by Hoar, J., That an action in which judgment was rendered be- 
fore Sept. 1, 1851, is not an action ‘* pending” in the sense in which that 
term is used in the 120th section of the Practice Act of 1851; and that 
an execution issued upon such judgment, should be made returnable ac- 
cording to the provisions of the 11th section of said act. (Mem. S. J.C. 
so hold ) 

The words ‘‘ after answer”’ in the 98th section of the Practice Act, 
must be construed to mean * after the filing of the specification of defence,”’ 
or ‘‘after the filing of the plea,’’ where no specification of defence is 
required in respect to action commenced before Sept. 1, 1851. 

Mutual Benefit Life Insurance Company v. Studley. Oct. 14. Motion 
for leave to enter a writ which was returnable Monday, Oct. 6, and by 
mistake or accident, was not entered on that day. Hoar, J. — After con- 
sulting two of my brethren, | am of opinion, in which they concur, that a 
writ cannot be entered after the day following the day on which it is re- 
turnable, if no motion to enter has been made on either of those days. 

Johnson v. Kidder, Oct. 28th. Motion to amend the declaration, 
which was inserted in the writ, by annexing the certificate of the attorney 
required by the statute. The writ is not yet returnable. 

Held, by Hoar, J., That such an amendment could be allowed, if moved 
nes i same time that the writ was returned, and the action entered, but not 

ore. 


By Jupce Persins. 


Question arose, Whether counsel for party propounding interrogatories 
to another whose residence is out of the State, shall take out the commis- 
sion for taking the answers and forward it, or whether the counsel for the 
party who is to answer the interrogatories shall take and forward the com- 
= Decided, that the party propounding the interrogatories should 

oO it. 

Ruled, that an order requiring a person, resident out of the Common- 
wealth, to answer interrogatories, should fix a time within weh thehi 
questions should be answered and the commission returned. 

The mere facts, that an order has been made requiring a non-resident 
party to answer, and a commission has been sent and not returned, will 
not of themselves alone furnish any ground for delay in the trial of the 
cause. 

“Andrews v. Wilder et al. A witness was called who had been convicted 
of an attempt to steal from the person. ‘Two questions arose : — 

Ist Must the record of conviction be produced as before the new statute, 
or could it be proved hy the witness himself, he being willing to testify ¢ 
On this it was ruled, that the conviction could be proved only by the record 
as heretofore. 

2d. Could the record of conviction of such an offence be used to discredit. 
the witness? Jt was ruled, that it could: the statute itself providing that 
the conviction of any crime may be shown to affect the credibility, &c. 

Krebs v. Pfaff. —The action was trespass for assault and battery. 
Plaintiff put interrogatories to defendant, asking him to state whether he 
committed the assault. The defendant, by answer, refused to answer, on 
the ground that an answer would tend to criminate himself. The plain- 
tiff then, in order to show that the defendant had been convicted and pun- 
ished for the offence in the Municipal Court, and therefore that his 
answer would not criminate himself, produced a copy of the record 
thereof. Whereupon the defendant answered that he did commit an 
assault, &c. At the trial, the plaintiff read his interrogatory. and pro- 
posed to read the answer finally made to it. The defendant claimed that 
plaintiff should read his answer refusing to answer, and should also put in 
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the record of conviction and sentence, as a part of the papers and proceed- 
ings in the case. But it was ruled, that the refusal to answer, and the 
record of conviction and sentence being introduced merely to clear the 
objection to the defendant's answering, were not matters which the 
plaintiff would be required to introduce before the jury. 

By Judge Metten. — When the 14 days allowed to file an affidavit of 
merits terminate on Sunday, the party is entitled to Monday. 


HAiscellancous Entelligence. 





Tae Ricut or Votuntary ASsociaTIONS TO CRIMINATE THEIR OWN 
Mempers.! — The decision of the Referees in the late clerical libel suit of 
Fairchild v. Adams, has excited a good deal of surprise. If it can be sus- 
tained as law, the reputation of every member of any voluntary association, 
club or society, is at the mercy of his fellows, and if assailed by them the 
law will afford him neither protection nor redress. We propose to con- 
sider this case, as one of general interest, and as involving principles of 
general importance. 

Suffolk South Association, is a social circle composed of a portion of 
the Orthodox Congregational Clergymen of Boston and vicinity. The 
objects of the Association, as laid down in the standard of Congregation- 
alism, are personal improvement, the cultivation of brotherly kindness and 
mutual assistance, by counsel and advice, in discharging ministerial duties. 
By the express policy of Congregationalism, it has no ecclesiastical power 
or authority whatever over churches or individuals. It is nothing else 
than a mere stated meeting of neighboring clergymen, for purposes of 
social intercourse and ministerial fellowship. Its members of course can 
decide whom they will admit to their meetings, and they can, to use the 
legitimate Orthodox phrase, ‘‘ withdraw fellowship ”’ from any of their 
number if they choose ; but by no ecclesiastical or congregational usage 
can they do more. It is a body unknown in law, and is possessed of no 
greater rights than a neighborhood prayer meeting, which in fact it may 
be called. 

Rev. Joy H. Fairchild became a member of this Association about the 
year 1827, while settled in South Boston, and in 1844 was still a member, 
although then settled in Exeter, N. H. In July, 1844, Mr. Fairchild was 
indicted in Boston for the alleged crime of adultery. Subsequently, he 
was tried before an ecclesiastical council at Exeter, on a similar charge. 
The council, aware that the indictment was pending, and doubtful of the 
facts, suspended him from the ministry ‘‘ until he should present a clearer 
vindication of himself before some tribunal more competent to compel the 
attendance of witnesses and the utterance of all the truth,’ aud then dis- 
solved. 

The association had at an early day taken up the matter, and at first Mr. 
Fairchild was content that they should investigate it; but he immediately 
after, expressly and in writing, withdrew his consent and informed them 
that he should submit his case not to them, but to a council to be called. 
‘he Association, by its committee, of which Rev. Nehemiah Adams was 
one, appeared before the council as accusers, prosecutors, and witnesses, 
and managed the case against Mr. Fairchild. Notwithstanding their 





? We received these comments upon the decision of the referees in the case of 
Fairchild v. Adams, contained in the September number of the Reporter, early 
in September, but have had no room for them until now. 
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pe ta exertions for an unqualified conviction, the result was as above 
stated. 

Before the council met, Mr. Fairchild resigned his office as pastor of the 
church in Exeter, in order that the church might be free from embarrass- 
ment. About this time Mr. Fairchild, while under a high state of ner- 
vous and mental excitement, in a fit of insanity, attempted to commit suicide, 
and barely escaped death. The fact of his insanity was fully established, 
and was not controverted. 

Immediately after the result of council, Mr. Fairchild made preparations 
to meet the indictment against him in Boston, and it was well known in 
the fall of 1844, that he was to take his trial at an early day. 

In January, 1845, a majority of Suffolk South Association passed a vote 
and recorded it on their minutes, declaring: Ist, that the council at Exeter 
had found Mr. Fairchild guilty of the crimes of seduction and adultery, 
and had deposed him from the ministry ; 2d, that he was actually guilty of 
those crimes, and also of falsehood in denying it; and, 3d, that because 
of his guilt, and of his persisting falsehood in denying the same, he be 
expelled the Association 

Tn February, 1845. Mr. Fairchild came to Boston, and in March was 
tried before the Municipal Court, and after a long and laborious investiga- 
tion of a week’s duration was most triumphantly acquitted. By the voice 
and opinion of the oldest and best of the Orthodox Congregational clergy 
and laity of New England, by force of the decision of the council con- 
nected with the result of the trial in Court, the suspension of Mr. Fair- 
child's clerical functions ceased, and he was at once restored to his minis- 
terial rights. Very soon afier he was regularly installed over a regular 
Orthodox Congregational Church in South Boston. 

The precise nature of the vote passed by the Association in January, 
1845, (which, by the way, was passed with the intimation that, if Mr. F 
was acquitted it should be rescinded,) was not known to Mr. Fairchild till 
1849. As soon as it was known to him, it being deemed a gross libel by 
himself, by his friends, and by the best legal minds in the State, he sent 
to the Association a request that it should be rescinded. 

At a meeting of the Association, in July, 1849, the libellous vote as 
originally passed was read not ‘‘ in the hearing of two clergymen casually 
present, but not members;’’ but in the hearing of four clergymen, not 
members, from different parts of the country, and present by express invi- 
tation of the Association, as well as in hearing of others, new members, 
who then heard it for the first time. Ata subsequent meeting in the same 
month, after discussion, the Association refused, on a direct vote, to 
rescind the libel. 

Rev. Mr. Adams, who voted for the original resolutions, was mainly 
instrumental in preventing their being rescinded, giving as a reason, that 
Mr. Fairchild had been guilty of other crimes, and asserting that in 1833, 
some sixteen years before, he had had a certain disreputable disease, and 
addicted to bad practices. The Association acknowledged that their vote, 
as originally passed, did not correctly state the most material facts; yet 
they refused to rescind the libel, and left it standing on their records. 

Mr. Fairchild, having no other redress, brought his action against Mr. 
Adams, first for the libel, and second for the slander. 

The real question before the referees was this, — Have the members of 
a ministerial association, which has no ecclesiastical power or authority 
whatever, legislative, judicial, or disciplinary, while they may withdraw 
fellowship from one of their number, a right to utter or record against 
him charges of crime unless they are prepared to justily them by proving 
them to be true? In other words, Have they a right to adjudge and pub- 
lish him a criminal, unless they are prepared to show that he actually 


is so? 
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This, ¢he question in the case, the referees seem to have lost sight of, 
while they seem to have been persuaded by a careful covering up of 
the naked deformity of the affirmative of the proposition with the thick 
folds of ministerial sanctity, that they had to deal only with the general 
statement, — that a man in the exercise of an actual duty may make accu- 
sations, if, in good faith, he believes them to be true. They do not seem to 
have met the case. They put the position thus: ‘* That clerical associ- 
ations are by Jaw privileged to institute inquiries into the conduct of their 
members, to pass votes of expulsion against them, and to record their pro- 
ceedings, provided it be done in good faith and without malice, and that 
the truth of the allegations need not be proved.’’ Allowing this to be 

ood law, common justice requires that in all such cases an accusation 
should be properly made, and the accused fairly notified, heard and tried. 
But the defendant claimed more than the proposition. He claimed an 
arbitrary right to do what no acknowledged judicatory has ever ventured 
to do, viz., by force of a mere resolution, to accuse, try and condemn of 
crime, without notice, without hearing, and behind the back of the accused ; 
and the result of the referees would seem to sanction the monstrous 
assumption. 

With regard to clerical associations, we affirm that they have no more 
or greater privilege to scrutinize the conduct of members than any other ; 
and although they may strike the name of a member from their roll, they 
have no right to accuse him of crime, and publish him as a criminal, unless 
prepared to sustain the truth of the accusation. A law assvciation has a 
right to inquire about members, to drop them from the list, and to record 
its legitimate proceedings ; but we should be glad to find the lawyers who 
would venture to accuse a member of a crime, and to record and publish 
it, unless it were actually true. All associations are privileged to main- 
tain their own rights, but they must not trench on the rights of others. 
They may defend their own grounds, but they must not trespass on an- 
other’s. ‘hey may thrust out of their house an obnoxious visitor, but they 
must not maltreat him ; they may decide that he shall not enter, but they 
must not send out ruffians to waylay and kill him, nor must they post him 
as a thief and a robber, unless they are prepared to answer for the 
injury. 

In Robinson v. Jermyn, (1 Price, 11,) where, although official notice of 
the exclusion of one from a club was held privileged, it was distinctly on 
the ground that no imputations were made on his moral character. 

That clerical associations have no ecclesiastical authority, and are in no 
sense tribunals, is well settled in Congregational history ; and although 
some of the clergy have at various times attempted to acquire such power, 
it has invariably, and most emphatically been refused to them. ‘The idea 
of authority of any kind in associations, is totally opposed to the Congre- 
gational polity as dangerous to the rights of churches and individual 
Christians. See Ratio Discipline, Punchard on Congregationalism, §c. 
The referees assert and rely upon the general proposition, ** That a person 
acting in discharge of a duty, and in good faith, is privileged in making 
accusations without being held to prove their truth, if made on proper oc- 
casions.’’ This proposition may be correct ; but it does not meet this case. 
Here was no duty, and no proper occasion ; — no duty, because it was not 
within the scope of the objects of the association; no proper occasion, 
because they had no jurisdiction, and were not a competent tribunal. It 
is a well settled principle of law, that an accusation, to be privileged, must 
be made to a tribunal competent to receive and try the case. — Reming- 
ton v. Congdon, (2 Pick. 315, Perkins’ Notes ) 

Blagg v. Sturt, (10 Ad. & Ell. N. S. 889); Harwood v. Green, (3 
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C. & P. 141.) But then it must be in discharge of a duty, and not volun- 
teered: Pattison v. Jones, (8 B. & C. 578; Fountain v. Boodle, (3 
Ad. & Ell. N.S. 5); Toogood v. Spyring, (4 Tyr. 595.) And there 
must be no excess beyond what is called for by the exigencies of the case, 
while the language must be limited to the necessities of the occasion. 
Robertson vy. McDougal, (4 Bing. 670); Tuson v. Evans, (4 P. & D. 
396) ; Cook on Defamation, (p. 35.) 

A voluntary association is a mere assemblage of individuals, and they 
may not do collectively, so far as character is concerned, what they must 
not do individually. ‘The individual may say that he will not associate with 
A. B , but he must not say ** because A. B. is a thief,’’ unless at his peril. 
So the assemblage may refuse to associate with A. B., but if they say, 
** because he is a thief,’’ they must abide the consequences. The moral 
duty which would require the first would not require the last, even if it 
were true. It might be a proper occasion to cut his acquaintance, but not 
to charge him with a crime. But of this matter of duty we shal] have 
more to say by and by. Can A, B, and C, because they chose to call 
themselves an association, and have the power of expulsion, with impunity 
vote I). a thief, and publish the fact! If so, the world ought to know it. 
But Courts have thought differently. In Lewis v. Few, (5 Johns. R. 36,) 
the Court say, ** If one hundred or a thousand men assembled, undertake 
to charge a man with specific crimes, there is no reason why it should be 
less criminal than if each one should do it individually, at different times 
and places. 

The referees further say ‘* That in this Commonwealth al] denominations 
of Christians are privileged to maintain the discipline of their respec- 
tive churches. according to their various usages, including the making 
complaints and aceusitions, the production and discussion of evidence and 
the recording of their proceedings.”’ Now nobody denies this; but what 
has it todo with this ease’ Ministerial associations have nothing to do 
with the discipline of churches, any more than Sabbath schools, Bible 
societies, or sewing circles. By the very nature of the case and the con- 
stitution and first principles of Congregationalism, they have no more to do 
with church discipline than a law club with trials in Court. ‘They have 
not even advisory power; and there is not the association in the State 
which would venture to meddle with the affairs of any church, or even 
to counsel it how to act, unless requested to do so. Churches alone have 
disciplinary power. They alone are the judicatories that can hear accusa- 
tions and try offences. ‘Ihe authority of councils even is derived wholly 
from the churches. Associations have nothing to do with accusations. 
‘They have no more rights, powers or privileges, so far as the church and 
church discipline are concerned, than a dinner party of deacons. 

But what does this proposition of the referees signify! ist. The mak- 
ing of complaints, supposes that it is done in due form and for the purpese 
of atrial. 2d. The production and discussion of evidence. supposes a hear- 
ing of the whole case, pro and con, by a competent tribunal, after due 
notice and ina proper way. And 3d. The recording of proceedings sup- 
poses the entering up of judgment by an acknowledged authority. In this 
case, alas! none of these requisites are found, no competent tribunal, no 
complaint, no trial. Ist. A resolution is offered, passed and published, 
at a social gathering of clergymen, affirming that a ministerial brother had 
been guilty of gross crimes. when the fact is yet to be proved. And this 
is done without notice to the party, and in his absence 2d. After the 
fact is disproved so far as can be done before a human tribunal, the clerical 
social circle re-affirm the charge by another resolution, and at the same 
time accuse the absent brother of other crimes, and that without know- 
ing if the charge be true. If the association had ever so much authority, 





v 


nahitt 9 8 aR 


: ,. 


Miscellaneous Intelligence. 399 


and had been ever so competent a tribunal to discipline and try, they 
had no right to proceed in that manner. The inquisition, in its palmiest 
days, hardly did worse, and ostensibly did better. 

But as to the matter of duty. A church is an acknowledged tribunal of 
competent jurisdiction, in the Congregational order, and it is the du/y of a 
church to maintain its discipline, to keep watch and ward over the conduct 
and character of its members, to ve and punish, and, if need be, to expel 
offenders. So it is the duty of a Presbytery, or a synod in the Presby- 
terian order. This is their legitimate business. It is a necessary con- 
comitant and object of their existence, and they are bound in duty to act 
accordingly. But it is no duty of a ministerial association to try moral 
delinquents or to expel them. It is no part of the dutv of the members of 
such associations, as such, to watch their brethren. That they must do as 
individual Christians ; and if a brother offend, they must complain to the 
proper authorities; but as members of the association, they have no more 
duty to do in that respect than they would as members of a clerical book- 
club, if they were so. ‘The power of expulsion is equally incident to the 
one as to the other. But expulsion is no duty, and the general practice 
has been in associations not to expel, but merely to drop the name of an 
obnoxious brother. ‘The legitimate and usual phrase is, ‘ withdraw fel- 
lowship.”’ 

There is another feature in this case which ought not to be overlooked. 
The association declared Mr. Fairchild deposed from the ministry. Now 
clerical associations are necessarily composed of ministers. None others 
can be members. The man who ceases to be a minister, :pso facto, ceases 
to be a member, as much as a man who marries ceases to belong to the 
society of bachelors. A minister deposed is no minister ; an officer 
cashiered is no officer, and the latter might continue a member of the regi- 
mental staff with as much reason as the former, of a ministerial association. 
If Mr. Fairchild was deposed, and no minister, then he was no member, 
and the association had nothing more to do with him. If they verily 
thought he was deposed, it would be the same as to their action. If he 
was not deposed, then their record was a mistake, and if they knew it, a 
wilful mistake, which would destroy their privilege at once, if they had any. 

A few words as to the proper effect of the acquittal in the Municipal 
Court, and we have done. So far asa man’s civil and legal rights are 
concerned, a verdict of acquittal of crime, on the merits, is conclusive on 
every body, and whoever afterwards accuses him of the crime must be pre- 
pared to prove it true, or suffer the consequences. Although I may believe 
a man guilty who has been fairly and honorably acquitted, | must not say 
so. Although I know him to be guilty, 1 must not accuse him unless I 
can substantiate it. ‘The referees say, that ** While a verdict of acquittal 
is entitled to great weight, and ought to be regarded as prima facie evi- 
dence of innocence, yet such an association is not bound to regard it as 
conclusive.’’ But the same thing is true of any body. Take any man in 
the community ; — the fact that he has never been suspected, is, in the same 
way, only prima facie evidence of his innocence, and no association is 
bound to regard it conclusive. This is the every-day history of every 
body, and any man who is proposed to, or dismissed from, a society, is 
liable to have his character scrutinized, whatever may be his 1eputed 
standing. ‘The acquitted man stands, then, in the same position, so far as 
his rights are concerned, as the man who has never been accused. The 
verdict is entitled to more than great weight. It is conclusive until disap- 
proved, so far as all open charges of crime are concerned, in the same 
manner as a life-long good character and reputation are conclusive. Mr. 
Fairchild, then, after his acquittal, stood, so far as his rights were con- 
cerned, precisely as if he had never been accused, and the association had 
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no more right to adjudge him a criminal, unless they could prove it true, 
than they had any other member of the association. 

In the case of Fawcett v. Charles, (13 Wend 473), where a physician 
was suspended or expelled from a County Medical Society, ‘* for having 
become a member by false pretensions,”’ the Court say that the Society 
has the power to remove a member for acrime ; but not without a previous 
conviction, the difficulty being the possibility of a difference of determina- 
tions in the two jurisdictions, as a member may be removed on some fact 
on which he may afterwards be acquitted on a trial by jury, and the 
acquittal would stamp, by the highest authority, the injustice of the 
removal, and seem to require a restoration. 

The rule of law is, that a man is to be presumed innocent till he is 
proved guilty ; and whoever accuses him of guilt must pay the penalty, 
unless he can prove the truth of the charge, or unless he accuse him in the 
discharge of an actual duty, in good faith believing him guilty, and before 
a tribunal competent to examine and pass upon the matter. 

We cannot think the decision of the referees in this case to be either 
law or equity, and we hardly think that either the profession or the public 
will feel satisfied with the result. We venerate the law becavse it pro- 
tects our reputations and our rights. When it ceases to afford us protec- 
tion, what will be the result? 


Trisute To tHe Memory or Junce Woopsvry.— A meeting of the 
Bar of the Cireuit Court for the District of Massachusetts was held at 
the Law Library, on Monday, Oct. 15th. His Honor Chief Justice Shaw 
was called to the chair, and George M_ Brown, F'sq., appointed Secretary. 
The chair stated that the object of the meeting was, to take some measures 
to express the sentiments of the Bar upon the recent decease of Judge 
Woodbury. Upon a motion to that effect, Hon. Robert Rantoul. Jr., Hon. 
B. F. Hallett, Hon. Geerge | unt, Hon. Albert H. Nelson, and George P. 
Sanger, Esq., were appointed a committee to report resolutions expressive 
of the sense of the Bar thereon. The committee retired, and, subsequently, 
through their chairman, reported the resolutions given below, which were 
unanimously adopted. At the opening of the Circuit Court on the 15th 
October, after the empannelling of the grand jury, Hon. George Lunt, U.S. 
District Attorney, addressed the Court as follows : — 

** Mayit please your Honors, — In obedience to the instruction of the Bar 
of the Circuit Court of this District, ] have the honor to present a series 
of resolutions, agreed upon by them at a recent meeting, as an expression 
of their sentiments and feelings, upon occasion of the decease of Mr. Jus- 
tice Woodbury. And if, in the discharge of this sad but necessary office, 
I attempt to add but little to my prescribed duty, it is because | teel, that 
my mere recent and brief acquaintance with this eminent individual does 
not entitle me to take the word from those more competent to judge, as 
well as more able to speak, upon the subject presented. 

** Yet no one could have had even the most casual intercourse with Judge 
Woodbury, without becoming aware that he was distinguished by very 
marked and striking characteristics ; and certainly no one can have re- 
marked his public course without observing that he brought singular 
ability and great stores of learning to the discharge of his official duty. 
My own slight acquaintance with his personal character Jed me to the con- 
clusion that he was possessed of genuine kindness of nature, and that he 
was one of those men whose actions fulfilled far more than his words 
might seem to promise, and above all, that he did ‘wish his might what- 
ever his hands found to do.’ 

** Allow me to say in conclusion, may it please your Honors, that this is 
an occasion to forget the failings and to remember the virtues of the de- 
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parted. Omnes eodem cogimur. The most eminent position, we well 
know, affords no exemption to the common lot And since the best must 
leave something behind to be excused by their survivors, and since we live 
surrounded by the dying and the dead, it will be our own fault if we do 
not learn some lessun beneficial to ourselves and to others. 


“ Resolved, That the members of this Bar recognize, with sincere and profound 
emotion the recent death of Hon. Levi Woodbury, late one of the Justices of the 
Supreme Court of the United States. 

* Resolved, That we hear earnest and willing testimony to the high public and 
private virtues of the deceased ; to his distinguished abi ity, his great learning, his 
mature judgment, his manifest desire for the attainment of exact justice, and his 
untiring assiduity and fidelity in his labors ; and all applied with extraordinary 
industry and faithfulness to the discharge of the important trast devolving upon 
him as one of the Justices of the highest tribunal known to the Constitution. 

* Resolved, ‘Vhat in recalling the prominent traits of Judge Woodbury’s public 
and private character, we cannot forget the unvarying kindness which distinguished 
his intercourse with the members of this Bar, nor that exact and ready attention 
to the call of official or personal duty, which enabled him in the passage of every 
day to contribute something to the service of his fellow-man. 

“ Resolved, That while we profoundly regret this great and severe loss to the 
Bench, the Bar, and the country, we cannot fail to remember that there are also 
deep and peculiar claims of private grief, and as members of this Bar, as well as 
in our private relations, we tender our heartfelt sympathy to the afflicted family 
and relatives of the deceased, 

“ Resolved, That the chairmaa of this meeting he requested to transmit a copy of 
these resolutions to the family of Judge Woodhury, and that the Attorney of the 
United States for this District be likewise requested to communicate the same to 
the Circuit Court for the same District at its coming session, and ask leave to have 
them entered upon its records.” 


Judge Sprague responded, briefly enumerating the important offices 
which had been filled by Judge Woodbury, as well as his eminent qualities 
as a Judge, and ordered that the resolutions be entered on the records of 
the Court. 

Judge Curtis also remarked as follows : — 

** It is known to the gentlemen of the Bar that I had not the honor to sit 
on the bench with the distinguished person to whom these resolutions 
refer. But it is also known to them, that during the time he presided here 
I had opportunity, in common with my brethren who practised in this 
Court, to become acquainted with him as a Judge. It required less of this 
acquaintance than | had, to be convinced of the copiousness of his learn- 
ing, his uncommon command of its sources, his extensive research, his 
great experience in business, his knowledge of men and his general saga- 
city ; and we have all seen that he added to these attainments a power of 
labor which few can hope to possess in the utmost vigor of life. 1 desire 
to add, also, that I believe it was the universal sense of this Bar, — I am 
sure it was my own, — that his dignified courtesy of manner, without dis- 
tinction of persons, and his readiness to subject himself, rather than others, 
to inconvenience in the transaction of business, were uniform and unfailing. 
Of his other high qualities your resolutions speak in terms of fit commen- 
dation ; but I may be allowed to say, that what impressed me as much, 
perhaps more than any single characteristic, was his unflinching devotion 
to the discharge of his official duties. ‘Those of us who saw him here, 
and elsewhere, during the last few months, while suffering under a mortal 
disease, which terminated his life, may well think him to have been capa- 
ble of uttering the sentiment of the great Roman, —‘ It is not necessary 
for me to live, it is necessary for me to do my duty’ I concur with the 
District Judge in directing these resolutions of the Bar to be received and 
recorded, and from respect to the late Mr. Justice Woodbury this Court 
will now adjourn.”’ 


35* 
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Court Fees in Encianp. — Much of the blue book which contains 
the Keport of the Common-law Commissioners, reads like a satire upon 
justice, and will doubtless be so considered by the next generation. ‘The 
anomalies and absurdities which incumber and disgrace our juridical sys- 
tem, are here presented to the public in a popular form, stripped of the 
solemnities by which they are surrounded in merely legal works. Hap- 
pily, however, although the disease is almest desperate, the remedies 
which are prescribed are practicable, and may yet save the patient, if they 
be zealously and speedily administered. Wiauth a view to promote their 
adoption, we propose to analyze the Report, so as to place some of its 
important suggestions prominently before the reader. 

Commencing with the abomination of Cowt fees, we learn that for 
every cause tried in the Exchequer the suitor pays2s tothe Chief Baron's 
coachman! This learned functionary, (the coachman) netted 517. 10s. 
from this source alone in 1843. Since that year we have no return of his 
emoluments. It appears that sometimes, on his master’s circuit, he takes 
charge of the jury; why he should do so, or why, therefore, every suitor 
in his master’s court should pay him 2s_, whether they have the advantage 
of the coachman’s services or not, does not appear. 

Even bona fide officers of the Court are paid fees, not only for what 
they do, but what they also omit todo. Thus the associate is paid 2s. 
(except in the Common Pleas, where he receives only Is.) on every ex- 
hibit —that is, every document put in and read in a cause; and this, 
although they may be only nominally read by him. One cause was men- 
tioned befure the Commissioners, in which the reading of one document 
was sufficient, but it was necessary to consider that an immense number 
had been put in and read. The associate's fees on that occasion, in respect 
to his imaginary labors, amounted to 800/ , at the rate of Is. for each doe- 
ument; but the gentleman who then filled the office (the Hon. Claude 
Wilde) declined to receive any thing like the amount. ‘1 took 20/.,’’ he 
says, ‘‘ and thought myself well paid for doing nothing.’’ (Page 102 of 
the Report.) Mr. Pollock, the associate in the Exchequer, stated, that, 
in common decency, he could not insist upon his strict rights, and some- 
times remitted the amount due for exhibits. Then there is a fee of 2s. in 
London, and 6s 8d. on circuit, paid to the associate for drawing the postea, 
a duty which he is very seldom called upon to perform, as it is generally 
drawn up by a barrister or pleader, whose fee is to be paid in addition to 
that of the associate. For special cases and special verdicts, ‘‘in the 
Queen’s Bench and Common Pleas. ls. 8d. per folio is charged for draw- 
ing and engrossing, and 4d. for copying; and in the Exchequer 2s. per 
folio is charged for drawing and engrossing, and 8d. for copying. In fact, 
the duty or labor for which these fees are paid is never done by the officer, 
but is entirely performed by the legal advisers of the parties ; so that the 
client has to pay, not only his legal adviser, who performs the duty, but 
also the officer, who does nothing.’’ (P. 62 ) 

Some proceedings consist in merely paying a fee, and nothing else is 
required to be done by any person whatever. ‘Take the following ques- 
tions and answers between the commissioners and Mr. Straight, (deputy 
clerk of assize) : —‘* There is an old story about casting an assoil. There 
was great difficulty as to how an assoil was to be cast, but, on going to ths 
office, the officer said, ‘ Pay 3s. 4d. ;’ is that sot — That is very much so 
in our office. I speak purticularly as to the Crown side We have so 
much for a conviction where there is nothing done upon the conviction ; 
it is only entering the verdict of the Court ; so much upon an acquittal, 
so much upon a challenge, and so much upon a discharge of the recogni- 
sance. ‘There are no duties performed for that. 
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** The question refers to the civil duties ' — It is exactly the same... . 
There is a fee of 2s upon every issue atter the first, which is called read- 
ing every issue after the first, but which is never done, as, of course, the 
pleadings are opened by the junior counsel."’ (Pp 117, 118.) 

Such are a few of the gross abuses which have crept into the distribu- 
tion of the money paid by suitors. — London Jurist, Sept. 6, 1851. 


Lorv Brovcuam’s Last Lecat Hoesy — Courts or ReconciLiaTion. 
—‘*I fear I have not quite the same concurrence as regards my plan of 
voluntary jurisdiction in al] civil matters; and that you do not lament, as 
much as I have done, the rejection of the Arbitration and Reconcilement 
clauses in the County Courts Bill of this year, — clauses which, in 1833, 
had been adopted with very little opposition. My firm belief is, that, facili- 
tating the wide and voluntary termination of suits by those kinds of pro- 
cedure, would be a blessing to the community. compared with which all 
our other reforms, whether of the Equity or Common Law Courts, sink 
into insignificance. I positively think that such an arrangement as the bill 
proposed, — that of giving the County Court Judges full powers as Arti- 
irators, and also as Judges of Reconcilement, — would do more to prevent 
injustice and oppression, more to destroy professional chicanery and extor- 
tion, more to diffuse, through all society, the blessings of security and 
peace, than any scheme that ever was decreed for accelerating the progress 
of social improvement. 1] have now before me the official returns in Den- 
mark for twenty years, ending 1816; and it appears from them that the 
average number of causes brought before the Reconcilement Courts was 
25,500 yearly ; that of these 17,600 were at once settled through the advice 
of the Court, voluntarily followed by the parties ; that only 7.500 were 
left to the Courts of Law, and only 2,400, or less than a tenth of the whole, 
brought to trial. But I do not rely on any statistics, how accurately so- 
ever given. lLask what must of necessity be the consequence of parties 
appearing before a respectable and wholly disinterested adviser. in the per- 
son of the Local Judge, appearing without any lawyer or attorney, and 
hearing the opinion of that Judge on their own statements? What, but 
that all, or almost all, hopeless suits will be stopt, and all, or almost all, 
groundless defences abandoned’ Unless human nature is different in Eng- 
land and in other countries, this must needs be. Our reason for approving 
of Local Courts, and of parties being made competent witnesses. rests 
mainly on the facilities thus given to honest plaintiffs and conscientious 
defendants, — the obstruction thus offered to parties of an opposite charac- 
ter. Then is not Arbitration and Keconcilement the carrying of this 
blessed principle to its fullest extent’ — Letter of Lord Brougham to 
Lord Denman. Law Rev. for Aug., p. 431. 


Notices of New Books. 


Reports or Casts ARGUED AND DETERMINED IN THE Supreme JupIciaL 
Court or Massacnusetts. By Lurner S.Cusnine. Vol. Lil. pp. 
641. Boston: Charles C. Little and James Brown. 1851. 


We have already given in the July and August numbers, for this year, 
the marginal notes of a large number of the cases in this volume. The 
first one hundred and twenty pages of the volume are filled with various 
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eases against the Boston & Maine Railroad, in which the powers and 
duties of County Commissioners in assessing damages for land taken for 
highways or railroads ; the rules and practice before a sheriff's jury; the pow- 
er of the Court of Common Pleas in accepting or rejecting the verdict of a 
sheriff's jury ; the rules for dividing flats upon bodies of water irregular 
and various in outline, among conterminous proprietors, and the rnghts of 
the Commonwealth therein, are fully considered. ‘The remaining cases 
are upon the various points usually found in a volume of reports. The 
volume brings down the cases to the September Term, 1849, for Berkshire 
County. 

It is enough to say of the manner in which the duties of the reporter 
have been performed, and of the typographical execution of the work, that, 
in these respects, the volume is fully equal to any of its predecessors. 


A. Practica Treatise or tHe Law or Venpors anp PurcHasers 
or Estates. By the Right Hon. Sir Enwarp Sucpen. In two vol- 
umes. Bone Fidei Venditorem, nec commodorum spem augere, nec 
incommodorum cognitionem obscurare oportet. Valerius Marinus, |. 
vil. c. 11. — With Notes and References of American Decisions on the 
Law of Vendors and Purchasers, to the presenttime. By J. C. Per- 
Kins, Esq. Seventh American, from the eleventh London edition. 
Springfield, Mass.: Published by George & Charles Merriam. 1851. 


This is a very excellent book. Judge Perkins has taken the eleventh 
and last English edition, published in 1846, for the text, and has added 
full and carefully prepared notes. The work of Sir Edward Sugden dis- 
cusses thoroughly all the points relating to contracts for the sale of Real 
Estate. - ‘The formation of the contract, its validity, the evidence that may 
be introduced to affect it, the mode of rescinding or enforcing it, and the 
remedy on a breach of it, are each treated by him with great amplitude 
and clearness ; and no treatise contains more reliable and practical learning 
on the subject of specifie performance. ‘The work has another and a pecu- 
liar merit. The author has not only fully stated the law as derived from 
Reports and other authorities on the subject-matters of the work, but he 
has infused into it a large amount of his own varied, practical and accu- 
rate learning, extremely useful to the profession, but not to be found else- 
where. And the great number of editions through which the work has 
passed in England, has given the author full opportunity to correct any 
deficiences or errors. 

The fact that the work has passed to a seventh edition in America, is 
sufficient evidence of the estimation in which it is here held by the profes- 
sion. In this edition, the notes have been prepared by Judge Perkins. 
The change of editors made it necessary, in order to give system and uni- 
formity, that the notes should be wholly new. ‘They have been prepared 
with great care, reflection and study. ‘They do not consist merely of cases 
relating to the point strung together, and references to, and quotations 
from, text-books, but the subject-matter having been thoroughly digested, 
is clearly but briefly stated, and a reference made to the most important 
decisions. Where the principle or rule is clearly laid down by some text- 
writer or judge, the quotation is made, but generally it is succinctly given 
in the editor's own words. Another merit of the notes is, that only such 
cases are cited as touch the point. It is too much the custom in text-books 
and reports to multiply citations unnecessarily In the hurry of profes- 
sional labor, the lawyer has no time to examine a multitude of cases. A 
treatise on the subject about which he is seeking infurmation, should 
exhaust the law and the learning on the point, and should be religiously 
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exact in its references. We think Mr. Perkins has done this, and that his 
notes to this edition will be found to deserve the high praise we have given. 
They seem to us to compare favorably with Hare & Wallace’s Notes to 
the American edition of Smith’s Leading Cases. 


Tue Law or Pieapinc anp Evipence 1n Civit AcTIONS, ARRANGED 
ALPHABETICALLY, WITH PRACTICAL ForMS; AND THE PLEADINGS AND 
Evipence To support THEM By Joun Simcoe Saunpers, Fsq. The 
second edition by Rosert Lusu, Esq , Barrister at Law. Fifth Ameri- 
can edition. With References by a member of the Philadelphia Bar. 
In two volumes. Vol. I. pp. 1186. Vol. II. pp. 1417. Philadelphia: 
Robert H. Small, Law Bookseller and Publisher. 1851. 


The first edition of Mr. Saunders’ work was published in London, in 
1828. In the second English edition, published in 1851, the original plan of 
the work — of arranging the subjects alphabetically, is closely adhered to. 
Some of the divisions of the first edition were necessarily omitted as obso- 
lete, and many new ones introduced. The various and important changes 
in the English law since 1828, and the large accumulation of reported 
cases since that period, have increased greatly the bulk of the second 
edition. 

No work on Pleading and Evidence can supply to the practising lawyer 
the place of Saunders. Other treatises on Evidence are doubtless better 
for studen's commencing the study of their profession, as they develop 
more systematically and fully the principles of the law on those subjects ; 
but the plan of Mr Saunders’ work, the alphabetical arrangement of its 
minute subdivisions of titles, and the copious and exact learning displayed 
in its preparation, will always make it both necessary and welcome as a 
hand-buok to the practitioner. 

The above volumes form the fifth American edition of the English 
work. They are a faithful reprint of the second English edition, with the 
exception that such titles, as stamps and the stamp acts, &c., not in any way 
applicable in this country, have been omitted. For convenience of use, 
volume second has been divided into two parts, lettered Vol. LI. part I., 
and Vol. Il. part II , but the paging has been undisturbed, so that there 
need be no embarrassment in the references. 

The labors of the American editor have been chiefly confined to correct- 
ing the press. The references are made generally to the United States’ 
Digest, and its Supplement, and the annual volumes of that work. In one 
instance, reference is made to a text-book — Greenleaf on Evidence. The 
editor has certainly shown good judgment in referring to such standard 
authorities. 


Tue Statutes at Larce anp Treaties or THe Unitrep Srates or 
America, from December 1, 1845, to March 3, 1851. Arranged in 
chronological order. With References to the matter of each Act, and 
to the subsequent Acts on the same subject. By authority of Congress. 
Edited by Georce Minot, Esq., Counsellor at Law. Vol. LX. pp. 
1065. Boston: Charles C. Little and James Brown. 1581. 


In this volume, the annual publication of the Laws, &c., by the same 
publishers, from 1816 to 1851 inclusive, are bound up together. In the 
annual publication, the public and private acts and treaties are kept dis- 
tinct. Here the same plan is followed. All the public acts, from Dee. 3, 
1815, to March 3, 1851 inclusive, are placed together, and so with the 
private acts and treaties, and all are paged consecutively. The most of 
the volume is of course composed of the public acts; and they are of the 
chief importance to the lawyer. There are but few lawyers, however, 
who do not have occasion to refer to the private acts, and to the treaties, and 
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to them this volume furnishes what they need. This is especially the case 
with the treaties. Questions of law, growing out of the widely-extended 
commercial relations of the country, depend not unfrequently upon the 
terms of treaties, and it is therefore of the greatest convenience to have at 
hand a collection of the different treaties with foreign countries. The 
general accuracy of this edition of the Laws is now fully appreciated. 
The volume is published by authority of Congress, and the annual publica- 
tion by these publishers is now the only official edition, and the only edi- 
tion. The volume is also of general interest. The whole legislation of 
this country for six years, and the results of its diplomatic intercourse, 
during that time, are here given. Whoever knows these Jaws and trea- 
ties, and their history, knows the history of the country for that period. 


New Publications recefved. 


Reports or Cases ARGUED AND apsupGeD IN THE Supreme Court or 
tHe Unirep States December Term, 1850. By Benjamin C. 
Howarp, Counsellor at Law and Reporter of the Decisions of the 
Supreme Court of the United States. Vol. X. pp. 660. Boston: 
Charles C. Little and James Brown, Law Publishers and Booksellers. 
1851. 


Encusn Reports 1s Law anp Equity; containing Reports of Cases in 
the House of Lords, Privy Council, Courts of Equity and Common Law ; 
and in the Admiralty and Ecclesiastical Courts, including also Cases in 
Bankruptey, and Crown Cases reserved. Edited by Epmunp H. Bennett 
and Cuauncey Sairn, Esqs., Counsellors at Law. Vol. IV. pp. 652. 
Containing Cases in all the Courts of Equity and Common Law, and in 
the High Court of Admiralty, during the year 1851. Boston: Charles 
C. Little and James Brown. 1851. 


Arcument oF Wittram H. Sewarp, in defence of Abel F. Fitch and 
others, under an indictment for arson. Delivered at Detroit, on the 
12th. 13th and 15th days of September, 1851. Phonographically re- 
ported by T. C. Letano. Auburn: Derby & Miller. 1851. Paper, 
pp. 68. 


Ovituary Notices. 


Diep, April 17, in New Orleans, La., Hon. Henry Apams Butcarp, aged 62. 

He was born in Groton, Mass., of which town his father was the minister, Sep- 
tember 9th, 1788. On the mother's side, he was closely connected with the 
distinguished family whose name he bears. He was educated at Harvard Univer- 
sity, and graduated in 1307, at the age of nineteen. At the time, French was the 
only modern language taught in that institution. But while he pursued his law 
studies, both in Boston and Philadelphia, he acquired the Spanish, Italian and 
German, all of which he critically understood and appreciated. Only a few months 
since, a friend found him and his son reading Mifflin’s Tasso, with the original, 
and heard from his “ unpremeditated talk,” an essay on the “ Jerusalem,” which 
would have furnished a professional lecturer with an evening’s dissertation. In 
Philadelphia, the acquaintances formed through his hnootelos of the Spanish, 
brought him in contact with Gen. Toledo, who was organizing an expedition to 
revolutionize New Mexico. Judge Bullard, then just admitted to the bar, joined 
him as an aid and military secretary, and proceeded with him to Nashville, where 
he passed the winter of 1312. The following spring he accompanied Gen. Toledo 
and the recruits to Natchitoches, which was the starting point. They entered the 
Mexican territory, and found the people already in arms, and the royal troops 
driven out of what now constitutes Texas, except the force in San Antonio; but 
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these retired at the approach of the republicans. Here they remained several 
weeks, until the Spanish General, having concentrated an overwhelming force, 
defeated the republicans in a pitched battle, and scattered their forces in every 
direction. Judge Bullard was mounted, and, with one or two companions, managed 
to reach Natchitoches, after suffering severe hardships. When he entered Natch- 
itoches, he was ragged, sick—broken down by fatigue and privation, and, worse 
than all, penniless. Here he opened an office, and commenced the practice of 
his profession. The practice was lucrative, and the bar numbered more talent 
and learning than at any subsequent period. The names of Wilson, Johnston, 
Brent, Porter, Bowen, Bronson, Thomas and Bullard, would have done honor to 
any bar. Of these, Gen. Isaac Thomas alone remains at the bar — himself and 
Mr. Bronson alone survive. It was a life of great physical hardship, yet one of 
much enjoyment. 

In 1832, Judge Bullard went upon the District Court Bench, and performed its 
duties for several years, when he resigned ; but, after a year or two, returned. In 
1831, he was elected to Congress, from the Western district, and was reélected the 
next term. In 1834, he was elevated to the Supreme Bench, taking the place of 


Judge Porter, who went into the Senate of the United States. In Congress, Judge 


Bullard was not among the debaters. He spoke occasionally on great questions, 
and after careful preparation. His most elaborate speech was on the tariff bill, in 
1832. He remained on the Supreme Bench from 1834 till 1846, with the exception 
of a few months in 1839, when he filled the office of Secretary of State, and 
resumed the practice of his profession. Under the Constitution of 1845, a new 
judiciary was created, and not one of the members of the Supreme Court retained. 
He returned to the practice in this city, and was retained in much of the important 
litigation of the State. His decisions are models of judicial rhetoric—bhrief, per- 
spicuous and pointed. As a writer, Judge Bullard had few equals; he wrote 
without effort, yet with a critical accuracy that defied correction. As a speaker, he 
had the advantage of a face of extreme beauty, which the ravages of pen 
disease for twenty-five years, did not destroy,—a speaking eye, and a musica 
voice. But his command of language was not copious, and though he always used 
the aptest words, he sometimes hesitated in selecting them. When, however, 
excited, he spoke with feeling, force and eloquence. 

In 1847, he was appointed Professor of the Civil Law in the Law School of 
Louisiana, and delivered two courses of lectures. In 1850, he was elected to fill a 
vacancy in the State Legisiature, and a few weeks after was chosen to fill the 
vacancy in the 2d Congressional district, occasioned by the resignation of Hon. C, 
M. Conrad. Judge Bullard thus returned to Congress, after an absence of sixteen 
years. He found but few of his old friends in either house. He did not speak 
during the short session, though we know it had been his wish to do so on the 
California hills, His thorough knowledge of the Spanish laws, and their system 
of land tit!es, would have enabled him to give Congress much valuable information, 
which is now lost. During the session, he argued several cases in the Supreme 
Court, and was treated with marked attention by that talented and learned bench. 
His health during the winter was remarkally good; and the cold, dry climate 
braced his constitution. But he imprudently returned home by the Southern 
route, and the fatigue and exposure o{ the Journey completely prostrated him, He 
lingered for three weeks, and died, 


March 3d, in Virginia, Faancis J. Brooxe, in his 88th year, for thirty years 
Judge of the Court of Appeals of Virginia. He was an officer of the Revo- 
lution —an intimate friend of Washington. He was born at Smithfield, near 
Fredericksburg, on the 27th of August, 1763. In 1780, being sixteen years old, 
he was appointed a First Lieutenant in Gen. Harrison’s regiment of arullery — 
his twin brother John obtaining a like commission in the same regiment. Their 
first campaign was under La Fayette, in 1781. He afterwards joined the army of 
Gen. Greene, in the South, and was in Charleston at the close of the war. He was 
then not quite twenty. On returning to Virginia for a year, he studied medicine 
with an elder brother, Dr. Lawrence Brooke. By the advice of his brother Robert, 
he then commenced the study of law, and in 1738 was admitted to the bar. He 
practised his profession over eat pe in the counties of Monongahela and Harri- 
son, in the northwestern part of the State, and was appointed hy the Attorney 
General, Mr. lunes, Commonwealth’s Attorney in the District Court, He returned 
to Eastern Virginia, and resided at Tappahannock, practising law in Essex county 
and in the Northern Neck, with Bushrod Washington, afterwards Judge of the 
Supreme Court of the United States, Alexander Campbell, a distinguished lawyer, 
and others. In 1794 and 1795, he represented Essex County in the House of Dele- 
gates. In 1796, he removed to Fredericksburg: in 1800, was elected to the 
Senate, and whilst its Speaker, in 1804, was elected a Judge of the General Court. 
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In 1811, he was elected Judge of the Court of Appeals, of which he was President 
eight years. In 1831, under the revised Constitution of the State, he was reélected 
a Judge of the same Court, of which he was a member at the period of his death. 





Xnsolvents in Plassachusetts. 





Name of Insolvent, 


Alexander, Francis L. 

Ballou, Thurston 

Barber, Almon A. 

Bates, Caleb E. 

Billings, Jerome 

Briggs, Chs. C. & Joshua, 
partners, 

Brown, Moses, Jr. 

Burgess, Josiah 

Burke, Joho 

Carlton, John 

Chase, Moses M. et ai. 

Church, Cyrus 

Church, Loring 

Curtis, Elisha 

Davis, Benjamia G, 


Emery, Rosamond R, 
Fearing, Andrew C, 
Fiell, David 
Fisher, George H. et al. 
Fisher, Waldo A. 
Ford, Nathaniel M. 
Fort, Samuel D. 
Friend, Isaac P. 
Goss, Emery 
Greenwood, Joseph 
Ham, Joshua 
Harriman, John 8. 
Harrub, James M. 
Hewes, Shubael P. 
wring Alpheus 
Hobbs, William B. 
Joy, John B. 
Le Compte, Francois 
Lowe, Joseph H. 
McClure, Wm. T. 
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